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CURRENT TOPICS 


The Rules of the Supreme Court (No. 2), 1954 


THESE amendments to R.S.C., substantively five in number, 
come into operation on Ist September next. Of melancholy 
but general interest is an addition to Ord. 7, r. 3, the rule 
which relates to the removal of a solicitor from the record 
at the instance of an opposing party. An application for the 
court’s order declaring that a solicitor has ceased to be the 
solicitor acting in the matter may henceforth be made, on 
notice to his client, when the solicitor in question has been 
suspended from practising or has for any other reason ceased 
to practise, and notice of change has not been given. 
Practitioners will remember that this step, sometimes 
necessary to remove a serious procedural obstruction, could 
up to the present be taken only when the solicitor has died, 
become bankrupt, gone missing, failed to take out a practising 
certificate, or been struck off the roll. In those circumstances, 
too, of course, the rule continues to apply. A new Order, 598, 
details the procedure to be followed on references by agri- 
cultural land tribunals under s. 6 of the Agriculture 
(Miscellaneous Provisions) Act, 1954. Reference is by case 
stated to the Queen’s Bench Divisional Court, and applications 
to enforce references are to be made on motion to the same 
court. In addition to service on the parties, provision is made 
for the Minister of Agriculture to be served with a copy of the 
case or notice of motion if he is not a party. Rule 4 of 
Ord. 55£, which deals with service of documents on the 
Minister of Pensions in proceedings under the Pensions Appeal 
Tribunals Act, 1943, takes on a new form incorporating the 
new address of the Solicitor to the Ministry. In Ord. 54 the 
rules dealing with the issue of originating summonses, 
appearances thereto and appointments thereon (4B, 4c, 4D, 4F) 
no longer refer to probate matters, which are regulated 
independently. Finally, the rule as_ to _ court-martial 
contempt applications (Ord. 59, r. 26A) has been extended, 
with the necessary modifications, to cases concerned with 
proceedings before a service court of a country to which the 
Visiting Forces Act, 1952, applies. 


A Retrospective Repeal 


AN article at p. 414, ante, bade a fitting adieu to that old 
stand-by of examiners, s. 4 of the Sale of Goods Act, 1893, 
on its repeal by the Law Reform (Enforcement of Contracts) 
Act, 1954. But a statutory provision is not dead until it 
lies down, and we cannot affect any surprise that s. 4 should be 
the topic of discussion in a case reported in The Times of 
28th July, seven weeks after the repeal became effective. 
Mr. Justice PILcHER read the material terms of the section 
during the course of his judgment, and hoped that he did so 
for the last time. The case was one in which the defendants 
had, by their defence delivered in February, resisted the 
plaintiffs’ claim on the ground that no sufficient memorandum 
existed of the contract on which the plaintiffs sued. On 
4th June, the statutory basis of this defence ceased to exist, 
the action not having come on for trial. What was the date 
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by reference to which the court should decide the validity of 
the defence ? The 1954 Act repeals s. 4 “‘ in relation to any 
contract whether made before or after the commencement of 
this Act.’”’ But the defendants contended that they had 
acquired, before such commencement, a “ vested defence,” 
that there had accrued to them a right to rely on s. 4 which 
could only have been taken away by express words in the new 
enactment. To this the plaintiffs answered that s. 4 was 
procedural, being merely a fetter on the power of the court to 
grant a remedy, and that therefore the court would look at the 
law as it stood at the time when-the case came before it. The 
learned judge accepted the plaintiffs’ view of the point, and 
we may express the result of his decision by saying that 
defences based upon the repealed section, whensoever they 
were pleaded, can no longer be relied on. Section 4 is not 
only dead, but buried. 


Valuation of Shares in Private Company 


AN apparent conflict between the views of the Economic 
Secretary to the Treasury, Mr. MAUDLING, and those of the 
Estate Duty Office is referred to in the Law Society’s Gazette 
for August. Dealing with the valuation of shares in a private 
company, Mr. Maudling said, on 23rd June, 1953, that assets 
were not valued for estate duty piecemeal as physical assets. 
They were valued, he said, as the physicalassets of that particular 
company. “If it can be shown that the valuation reached 
by a valuation of assets puts a greater value on the total shares 
of the company than is justified by the earnings, record and 
profits prospect of that company, then allowance is made by 
the Estate Duty Office for what is called negative goodwill. 
I may say that that is an expression with which the Treasury 
Ministers are familiar.’’ Members of the Society, in current 
negotiations, interviewed an official of the Estate Duty Office, 
and were informed that negative goodwill had no application to 
a valuation on an asset basis. Later the Estate Duty Office 
wrote to the members: ‘‘ With reference to the question of 
so-called negative goodwill . . . and in particular with reference 
to the deduction which, in your letter of 7th April last, was 
made in respect of negative goodwill in what purported to be a 
valuation of the company’s assets on a ‘ break-up’ basis, 
I would stress the official view that such a deduction might 
be appropriate in a valuation of the assets by reference to a 
sale of the business as a ‘ going concern,’ but clearly cannot be 
justified if a better price could be realised by selling the assets 
piecemeal.’’ The letter added that the method of realisation 
which yields the best price is the measure of value and that 
Mr. Maudling’s statement, which has been misunderstood, 
referred only to valuations on a “ going concern ’’ basis 
and not to cases in which the law requires the adoption of a 
“ break-up ”’ basis of valuation. 


Show Girl— Old Style 

THE recent Polish stowaway case has prompted echoes in 
the columns of the Press of the celebrated judgment of Lord 
Mansfield in the case of the slave James Sommersett (1772), 
20 St. Tri. 1. Many applications for the writ of habeas corpus 
(which a newspaper felicitously translated for its readers as 
‘““ produce this man ’’) have created a contemporary stir, and 
some have become well known to after-generations. We 
think the Case of the Hottentot Venus (1810), 13 East 195, 
deserves to be better known than it is, if not as deciding a 
point of principle, at least on picturesque grounds. East 
recounts that a female native of South Africa, ‘“‘ remarkable 
for the formation of her person,’”’ was exhibited in London by 
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certain persons who had the apparent custody of her and who 
received money for the exhibition. We are quickly reassured 
on one point—*‘ the decency of the exhibition was not called 
in question; it appearing that the woman had _ proper 
cloathing adapted to the occasion.’”’ But a society called 
the African Institution believed her to have been clandestinely 
inveigled from the Cape, and kept in custody and exhibited 
here against her consent. The society’s secretary swore an 
affidavit and the Attorney-General moved for a rule, which the 
court granted, calling on the showmen to show cause why a 
writ of habeas corpus should not issue. Further, free access 
to the dusky Venus was to be meanwhile granted to persons 
appointed by the coroner and attorney of the court, in the 
absence of her keepers, for the purpose of conversing with her. 
Thus was it hoped to repair the damage done by those who 
had deprived the poor girl of the ‘‘ peculiar protection ”’ 
extended by the Cape Governor over the Hottentot nation 
under his government “‘ by reason of their general imbecile 
state.’’ Alas! the anticlimax was at hand. For the coroner’s 
conversation with the object of so much solicitude revealed 
that she came to England, and was exhibited, with her own 
consent upon a contract to receive a proportion of the takings. 
The court, ‘‘ whose authority as guardian of the personal 
liberty of the subject was alone called into action on this 
occasion,’’ thereupon discharged the rule. 


Legal Appointments in the R.A.F. 


FURTHER to the useful note in the March issue of the Law 
Society's Gazette on appointments in the Army in which 
solicitors can make use of their legal qualifications, a note 
appears in the August issue on solicitors in the Royal Air Force. 
It commences by stating that there are very few appointments 
in the Royal Air Force in which national servicemen can be 
employed on legal work, as they are available mostly for 
non-commissioned officers. On attendance for medical 
examination, the national serviceman who has expressed a 
preference for service in the R.A.F. completes form 3890, 
recording his experience and qualifications. After joining for 
duty, he is interviewed by a personnel selection officer and 
solicitors are informed that they may apply to be considered 
for available appointments in the Directorate of Legal Service. 
Selections are made after interviews with applicants. It is 
pointed out that the chances of employment as a secretarial 
officer in the Secretarial Branch on purely legal work are 
extremely small. 


A Family of Solicitors 


THE law is popular as a profession with the Crosse family 
of Plymouth. Miss KATHLEEN N. Crossk, of Exeter, who 
has just passed The Law Society’s final examination, is the 
fifth member of the family to qualify as a solicitor. We 
gather that this constitutes a record in the annals of The Law 
Society. Her father, the late Mr. S. E. Crosse, who died in 
1946, practised at Exeter for many years. Her eldest sister, 
the late Miss Violet Crosse, passed the final examination with 
honours in 1927 and was the first woman in Devon to qualify 
as a solicitor. Her younger sister, now Mrs. MABEL GOFF, 
practises as a solicitor at Newton-le-Willows, Lancashire, and 
the fourth member of the family to enter the profession, 
Mr. D. B. Crosse, youngest son of the late Mr. S. E. Crosse, 
has been head of the firm of Crosse & Crosse, of Exeter, 
since his father’s death. Miss Kathleen Crosse is to join 
the firm after her admission. We wish her a successful and 
bright future. 


ask 
wit 
qu 
the 


th 
ad 


is 
E\ 


q! 








who 
Ired 
led 
per 
lled 
lely 
ted 
an 
the 
ya 
eSS 
ns 
he 
er. 
ho 





August 14, 1954 


THE SOLICITORS’ 





JOURNAL [Vol. 98] 547 


EVIDENCE-IN-CHIEF 


Ir is a well-known rule that leading questions may not be 
asked by an advocate when examining or re-examining his own 
witness. It is proposed to consider in this article what form 
questions to such a witness may take without infringing 
the rule. 

A leading question is one which suggests to the witness 
the answer desired or which, embodying a material fact, 
admits of a conclusive answer by a simple negative or 
affirmative (Taylor on Evidence, 10th ed., p. 1011). Phipson 
is to the same effect. In Stephen’s Digest of the Law of 
Evidence, 12th ed., art. 140 reads :— 


“ Questions suggesting the answer which the person 
putting the question wishes or expects to receive, or 
suggesting disputed facts as to which the witness is to 
testify, must not, if objected to by the adverse party, be 
asked in examination-in-chief, or in re-examination, except 
with the permission of the court, but such questions may 
be asked in cross-examination.” 


Presumably, the learned author in saying that such 
questions must not be asked “if objected to by the adverse 
party,”” did not mean that leading questions may be asked 
until somebody gets up and objects; the mischief would 
have been done by then. Leading questions should not be 
asked, without the court’s permission, on any point which is 
not merely introductory or mere contradiction or known to 
be undisputed, and an advocate should couch his questions in 
a non-leading form without waiting to be told to do so. 

Most of the books state categorically that a question so 
framed that the answer is “ Yes”’ or “ No” is objectionable 
(e.g., Phipson’s Manual of Evidence, 7th ed., p. 202; 
Powell on Evidence, 9th ed., p. 527; Shaw’s Evidence in 
Criminal Cases, 3rd ed., p. 251; Kenny’s. Outlines of 
Criminal Law, 1952 ed., p. 388). Kenny says that, under 
this rule, questions such as ‘“‘ Wasn’t it a wet day ?”’ “ Was 
it eleven o'clock ?”’ and “ Was he drunk ?”’ are forbidden 
as well as more obviously objectionable ones such as “‘ When 
he was leaving, did he offer you £5?’ The learned editor of 
Cockle’s Cases and Statutes on Evidence, 7th ed., however, 
writes at p. 292, that “ this prohibition on questions answerable 
by ‘ Yes’ or ‘No’ must not be taken too literally, (as) a 
question may be answerable by ‘ Yes’ or ‘No’ without 
the slightest implication that ‘ Yes’ rather than ‘No’ 
(or vice versa) is the hoped-for answer, in which case it is 
quite unobjectionable.’’ This rule about questions admitting 
of the answer “ Yes”’ or “ No”’ is frequently disregarded in 
practice, notably in examining witnesses in housebreaking 
cases, where, after they have said at what time they went 
to bed or left the premises, they will so often be asked 
‘‘ Were all the doors and windows then secure ? ’’ Advocates 
should remember this rule, for even the qualification suggested 
by the editor of Cockle will not apply in many instances ; 
in particular, it is submitted that the above question as to 
the doors and windows will generally be improper unless, 
for example, the prisoner has already confessed to having 
himself opened a closed door or broken a window. In 
Moor v. Moor (1954) 1 W.L.R. 927, at p. 928; ante, p. 438, 
Evershed, M.R., said that the question “ Did you suspect 
that your husband was having relations with someone else ? ”’ 
was in a form so leading as to be quite inadmissible. 

An advocate examining his own witness should therefore 
be ready to meet objections as to the form of questions put 
by him and should prepare himself in two ways. Firstly, 
the perusal of the proof beforehand and the anticipatory 
framing of unobjectionable questions should obviously be 


of great assistance. Such advice to an advocate, however, 
belongs rather to a treatise on “‘ Hints for Young Advocates ”’ 
and will not be further pursued in this article. Secondly, 
the advocate should have a full knowledge as to exactly 
what form of question is allowed, for an advocate equipped 
with such knowledge will find that he can generally direct 
the witness’s mind to the required issue without infringing 
any rule of evidence. 

It is well known that leading questions may be asked as to 
matters which are merely introductory or undisputed, to 
contradict statements made and to identify persons or things. 
In R. v. Watson (1817), 2 Stark. 116, which is cited as the 
authority for saying that a leading question may be asked 
to get the witness to indicate the prisoner, however, the 
witness had already described him and, writing in 1910, 
the learned editor of Powell on Evidence (9th ed.) said that 
the proper method at that time was to ask the witness if he 
saw the person in court. Leading questions may also be put, 
with leave, to hostile witnesses ; it was generally considered 
(see, e.g., Phipson’s Manual of Evidence, 7th ed., p. 204) 
that the witness must appear, in the judge’s opinion, to bear 
a hostile feeling towards his own side and that it was not 
sufficient that his testimony contradicted his proof. In 
R. v. James (1954), Crim. L.R. 55, however, Cassels, J., 
allowed a witness to be cross-examined when her evidence 
contradicted her statement to the police on the ground that, 
although she showed no overt hostility, she had shown herself 
to be adverse by reason of her change of story. (It does not 
appear from the report what her evidence before the examining 
magistrates had been.) 

It remains to consider the two rules which will be of most 
help to an advocate whose witness, because of forgetfulness, 
stupidity or (as sometimes happens in sexual cases) embarrass- 
ment, is failing to give the desired evidence on a material issue. 
These are : 

(a) The judge has a discretion to relax the rule (against 
leading questions) whenever he considers it necessary in 
the interests of justice (Phipson’s Manual of Evidence, 
7th ed., p. 202, and other works) ; and 

(6) A question couched in an alternative form may be 
but is not necessarily a leading question’ (Halsbury, 2nd ed., 
vol. 13, p. 752). Phipson’s Manual of Evidence, 7th ed., 

p. 202, says that ‘“‘a question in an alternative form is 

not leading when the answer must, in any case, accept one 

alternative and the witness is left free to say which one is 
right.”” It is submitted that questions couched in the 
alternative form will generally be quite admissible, so 
long as it is not obvious from its form which of the alterna- 
tives gives the desired answer. For example, if a witness 
has been called to testify that the defendant said he was 
going to Brighton for the week-end and the witness has 
stated that the defendant said he was going away for the 
week-end but then forgets where the defendant said he 
was going, it is submitted that it would be quite permissible 
to ask him, ‘“‘ Did he say it was to Eastbourne or Brighton 
or Southsea or Bournemouth ?”’ or even, semble, ““ Was 
it to Brighton or Bournemouth ?”’ (Some courts, it is true, 
might require him to be asked first whether it was a seaside 
or inland place or in the south or the west.) On the 
other hand, a question in the form “ Was it Brighton or 

Timbuctoo?”’ is, it is suggested, improper, because, as 

Timbuctoo would so obviously not be the place, it (in effect) 

makes the question a leading one. The learned editor of 

Cockle, 7th ed., at p. 292, adds that the inflection of the 
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voice may render a proper question objectionable or 
vice versa. This rule as to questions in the alternative 
form may be specially useful in examining witnesses in 
sexual cases, when they become embarrassed, since for 
example, various parts of the body can be mentioned to the 
witness until she says which of the mentioned parts was 
touched by the defendant. Alternatively, perhaps the 
advocate can touch on his own body various parts until 
the witness says which was the one touched by the defendant. 
Or, where the witness is embarrassed, she can be asked to 
write down the unpleasant evidence. Finally, it issubmitted 
that the right to ask questions in the alternative form should 
not be exercised on important issues until the “ completely 
non-leading ’’ form of question has been asked without 
result, e.g., a witness should not be asked “ Did he say 
he was going to Eastbourne or Brighton or Bournemouth ? ”’ 
until he has failed to answer the question, ‘“ Where did he 
say he was going?” It is admitted, however, that all the 
examples given in this paragraph are the writer’s own 
deductions from the cited statement in Phipson and are 
unsupported by authority, so far as is known. 


Before considering rule (a) (that leading questions may be 
asked with the court’s permission), the cases on leading 
questions will be examined. 

In Nicholls v. Dowding and Kemp (1815), 1 Stark. 81, a 
witness was called to prove that A and B were partners and 
it was held not to be leading to ask him whether A had not 
interfered in the business of B. 

In Accero v. Petroni (1815), 1 Stark. 100, a witness said that 
he could not remember the names of members of a firm but he 
thought he might recognise them if they were read to him. 
The court allowed this to be done. However, this really 
seems to be an application of the rule that leading questions 
may be asked with the court’s permission. 

In Rivers v. Hague (1837), cited in Phipson’s Manual, 
7th ed., p. 202, a witness was called to testify as to entries 
in the Bankruptcy List and the Gazette but he mentioned only 
the List. The court allowed the question: ‘‘ Was anything said 
about the Gazette?’’ Phipson gives this case as showing that 
a leading question may be asked to assist a witness’s memory. 

In Courteen v. Touse (1807), 1 Camp. 43, a witness called to 
contradict another witness as to the contents of a letter which 
had been destroyed was allowed to have the particular passage 
suggested to him after he had exhausted his memory. Leading 
questions, according to the text-books, are anyhow permitted 
to contradict evidence already given by a witness on the other 
side, though it may sometimes be difficult to judge where to 
draw the line. It is submitted that a question in the form, 
“The constable has given evidence that you punched him in 
the face. What do you say about that?” would be 
unobjectionable. 

In Taylor on Evidence, 10th ed., p. 1012, it is stated that 
the court will sometimes allow a pointed or leading question 
to be put to a witness of tender years whose attention cannot 
otherwise be called to the matter under investigation and an 
American case is cited as the authority. It is doubtful if 
there is any English case to that effect but a leading question 
could in such circumstances be put with the court’s permission 
under the general rule (a) above. 

Although the court can in appropriate circumstances be 
asked to allow leading questions, it is difficult to think of an 
instance where such a question could not be framed in the 
alternative form. It is in the discretion of the court whether 
or not to allow leading questions and, if the court exercises 
its discretion to allow leading questions, a higher court will 
normally not interfere (Ex parte Bottomley |1909| 2 K.B. 14). 
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The reader may think that a good deal of this is very 
elementary but the justification for setting it down is that, 
though this writer has seen advocates throw up the sponge 
when a witness does not give the desired answer in reply to a 
non-leading question and immediately pass to the next matter, 
he cannot recall an instance where the advocate has appealed 
to the court to be allowed to put a leading question. Some 
years ago, during the taking of depositions on a charge of 
carnally knowing a girl of fifteen, the girl gave evidence that 
she and the defendant had lain down on the grass in the park 
together but thenceforth, like lago, she would not speak a 
word. The presiding magistrate was a gentleman with a 
nervous wink and, endeavouring to help the prosecution by 
himself putting a few questions, he turned to her and said: 
“Now tell us what happened when you were on the grass 
together,’’ accompanying his question by a most significant 
(but presumably unintended) wink. 

Witnesses may be permitted to refresh their memories from 
writings made or verified by them concerning and contem- 
poraneous with the facts to which they testify (Phipson’s 
Manual, 7th ed., p. 202). A witness may speak from a record 
kept by him and made at a time relating to some event to 
which his memory cannot carry (R. v. Bryant (1946), 110 J.P. 
267) ; there, a witness in 1946 deposed from records of motor 
journeys kept by her in 1941 and 1943, though she could not 
remember them, and her evidence was held to be admissible. 
Phipson at p. 203 says that a document made with a view 
to giving evidence therefrom, e.g., a witness’s proof, cannot 
be referred to. In R. v. Mullins (1848), 12 J.P. 776, 
however, a person who had been in touch with the police and 
had reported to them the proceedings of a criminal conspiracy 
was allowed, when called as a witness, to refresh his memory 
from such reports, though they were taken down from his 
lips by an inspector of police and then read over to and 
signed by the witness. Obviously, Phipson is correct in so 
far as proofs prepared by some other person than the witness 
and not read over by him or proofs prepared some time 
afterwards are concerned, but the mere fact that proceedings 
are likely would not, on the authority of R. v. Mullins, supra, 
exclude a statement taken from the witness and signed by 
him as correct very soon after the event. A witness may 
refresh his memory from a document which is inadmissible 
as a document, e.g., because it is unstamped (Birchall v. 
Bullough {1896} 1 Q.B. 325). 


Witnesses should not be given copies of statements which 
they have made to the police (fer Humphreys, J., in R. v. 
Yellow and Thay (1932), unreported but cited by the Director 
of Public Prosecutions in his lecture to The Law Society in 
February, 1952). Ina criminal case the police should supply 
to the defending solicitor, on his request, a copy of any 
statement made to them by the accused (see ante, p. 377), 
but the prosecution need not supply copies of statements 
made by any other persons, whether they propose to call 
them as witnesses or not (&. v. Bryant (1946), 110 J.P. 267). 

Cross-examination will always be helped, of course, if the 
advocate knows what the other side’s witnesses are going to 
say. The Secretary of The Law Society, in his lecture to 
the Society in January, 1950, said :— 

“The Council of The Law Society hold the view very 
strongly that there is no property in a witness and that, 
so long as there is no question of tampering with a witness 
or seeking to persuade him to change his story, it is open 
to the solicitor for either party in civil or criminal pro- 
ceedings to interview and take a statement from any 
witness or prospective witness at any stage of the 
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proceedings whether or not that witness has been inter- 

viewed or called as a witness by the other party. This 

view was approved by |Lord Caldecote, C.J.}.”’ 

The Director of Public Prosecutions, in his lecture to the 
Society in February, 1952, after mentioning this statement by 
Mr. Lund and referring to the lack of obligation on the 
prosecution to furnish to the defence copies of witnesses’ 
statements (KR. v. Bryant, supra), added that, where a defendant 
has been committed for trial, the defending solicitor should 
not see any of the Crown witnesses who had given evidence 
before the committing magistrates. The Director cited 
several dicta by High Court judges as to this. 

Where a witness has answered to inadmissible leading 
questions, what is the effect? In Perry v. Perry [1952] 
P. 203, at p. 209, (a divorce appeal), Evershed, M.R., said 
that an examination-in-chief consisting of a series of leading 
questions deprived the witness’s answers of any cogency 
whatever and that this form of questioning, particularly 
where divorce petitions are undefended, was undesirable and 
wrong and liable to disable any judgment founded on evidence 
so given; the Court of Appeal, in fact, dealt with Perry's 
case on other grounds. The case of R. v. Wilson (1913), 
9 Cr. App. R. 124, is sometimes cited as showing that a 
conviction based on evidence obtained by leading questions 
will be quashed, but perusal of the report reveals that this 
conviction was quashed because of an inadequate summing-up. 
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THE Solicitors’ Remuneration Order, 1953, effected a 
radical change in the remuneration of solicitors in respect 
of negotiations, and a consideration of the principles involved 
might prove advantageous. 

The negotiations in which a solicitor may be involved 
may be divided broadly into two classes, namely, those which 
are abortive and those which result in a concluded transaction 
between two parties. So far as the former are concerned, 
there is, in the absence of agreement between the parties, 
only one person to whom the solicitor can look for his fees, 
and that is the person who instructed him. It does not 
matter whether the negotiations are in respect of the sale or 
purchase of a house, a mortgage or a lease, or even a loan 
to be secured on anything other than property, or whether 
they are in respect of a compulsory purchase, the fact remains 
that in the absence of any agreement between the parties 
the solicitor has no legal right, nor a right established by 
custom, to look to anyone other than the party who instructed 
him for the payment of his fees. 

So far as the owner’s solicitor’s fees in respect of a proposed 
compulsory purchase which proves to be abortive are con- 
cerned, there certainly seems to be an element of inequity 
about the matter, for, as is pointed out in an article in 
vol. 163 of the Estates Gazette, at p. 605, an owner may 
have received notice of a compulsory purchase order and 
have approached his solicitor to negotiate the preliminary 
procedure, and the solicitor may, with the owner’s consent, 
incur expenses in the way of valuer’s fees. It may well be 
that after the condition and the value of the property are 
investigated on behalf of the purchasing authority the latter 
withdraw and decide not to proceed further with the matter. 
There is nothing in the Lands Clauses Consolidation Act, 1845, 
the provisions of which normally apply to compulsory pur- 
chases, which would compel the local authority to pay the 
fees and expenses of the owner’s solicitor, although the 
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In R. v. Walker {1950} 2 All E.R. 911 it was held that a 
committal for trial was not invalid because leading questions 
had been asked before the committing justices. It would 
seem really that the question whether an appellant would 
succeed on the sole ground that leading questions had been 
asked and answered is one of degree. One may contrast 
the case where, on the trial of an undefended prisoner, all the 
important facts against him are elicited by leading questions 
to the Crown witnesses and no warning is given to the jury 
in the summing-up with the case where only one important 
fact is so elicited and the jury are warned. 


Lastly, what action should the court take when a witness 
has answered an improper leading question? In Smail v. 
Nairne (1849), 13 O.B. 840, where a leading question had 
been asked and answered in an interrogatory, it was held that 
the judge was not bound to reject the answer but might 
exercise a discretion as to excluding or admitting the whole 
or part of it; it was added that this rule applied whether 
the evidence be written or viva voce. In practice, of course, 
the mischief will generally have been done and the decision 
whether or not the evidence shall be written down in the 
notes academic, for the jury or magistrates will have heard it. 
Where serious prejudice is thus caused to a prisoner, the power 
to adjourn the trial before a fresh jury or magistrates could be 
exercised but in most cases a warning to the jury or magistrates 
as to the lessened value of the evidence should suffice. 

G'S. W. 


NEGOTIATIONS 


writer of the article in the Estates Gazette to which reference 
is made above suggests that the local authority in such 
circumstances would normally be prepared to pay a valuer’s 
fee. There is no established custom, however, which would 
compel the authority to pay the owner’s solicitor’s fees in 
such circumstances, and the solicitor could only look to his 
client. 


Indeed, by implication, s. 82 of the Lands Clauses 
Consolidation Act, 1845, makes it quite clear that the pur- 
chaser under a compulsory order is not liable for any costs 
in connection with the purchase other thgn the ‘‘ reasonable 
expenses incident to the investigation, deduction and verifica- 
tion of such title.’ In short, not only are the vendor's 
solicitor’s costs of negotiating on behalf of the vendor excluded 
from the provisions of the section, but so also are the vendor’s 
solicitor’s costs in connection with the contract, for these 
are not costs incident to the deduction of the title. The only 
way in which the vendor could secure payment of the costs 
of the negotiations and the contract would be by way of an 
agreement, but since the purchasing authority is acting in 
a fiduciary capacity, in the majority of cases, it is very 
doubtful whether it could be induced to agree to pay more 
than it is statutorily obliged to do. 

We now come to a consideration of the fees chargeable by 
the solicitor in those cases where the negotiations result 
in a bargain being struck between the parties. The negotia- 
tions which a solicitor may conduct are those in relation to 
the sale and purchase of property, loans secured on property 
or personal chattels by mortgages or other forms. of legal 
charge, leases and the letting of property, and the settlement 
of a claim or dispute. Formerly, there was a scale of fees 
for negotiations relating to the sale and purchase of property, 
but now, under the Solicitors’ Remuneration Order, 1953, 


these scale fees have been eliminated. 
3 
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Scale fees still apply to the solicitor’s work in negotiating 
loans on the mortgage of freehold or leasehold property, and, 
indeed, on any property and are set out in Pt. I of Sched. I 
to the Solicitors’ Remuneration Order, 1883, as amended by 
the Solicitors’ Remuneration Order, 1953. As stated, the 
scale negotiating fee applies whether the loan is secured on 
freehold or leasehold property or on any other kind of property, 
since it will be observed that whilst the scale fee for deducing 
or investigating is limited to freehold or leasehold property, 
the scale fee for negotiating a loan is not so limited, so that 
one may assume that it is intended to apply to the negotiation 
of loans whatever the property on which the loan is secured. 

articular attention must be paid to the rule applicable 
to the scale fees in respect of negotiations for loans, for the 
scale does not apply in respect of the negotiations for every 
loan even if the negotiations are successful. In the first 
place, the scale fee applies only in respect of completed 
transactions: see para. 2 (a) of the Solicitors’ Remuneration 
Order made in pursuance of the General Order of 1881. 
This paragraph states that “in respect of sales, purchases, 
and mortgages completed ”’ the remuneration of the solicitor 
having the conduct of the business shall be that prescribed 
by Pt. I of Sched. I. The business of which the solicitor 
is to have the conduct in order to entitle him to the scale 
remuneration is thus clearly the mortgage, so that if the 
mortgage is not completed, although the loan was successfully 
negotiated, then clearly the solicitor will not have completed 
the business for which the scale remuneration is provided and, 
although he may have completed the negotiations, yet, 
since he has not completed the business of the mortgage, 
he will not be entitled to the scale negotiating fee. 

It does not matter that the mortgage or charge may be one 
where the scale remuneration does not apply to the investiga- 
tion of the title and the preparation of the mortgage. 
Paragraph 2 (a), supra, states that the remuneration in respect 
of completed mortgages is to be that prescribed by Pt. I of 
Sched. I. On turning to the scale set out in Pt. I of Sched. I 
it will be found that the mortgagee’s solicitor’s fees are limited 
to the investigation of title of freehold or leasehold property, 
but his fees in respect of negotiating a loan are not limited 
to a loan in respect of any type of property or security. The 
result is that, provided the mortgage is completed, then the 
scale fee for negotiating the loan will apply, although, if the 
mortgage is in respect of anything other than freehold or 
leasehold property, the remuneration of the solicitor for 
preparing and completing the mortgage will be calculated 
under Sched. IT. 
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Secondly, r. 11 of the rules applicable to Pt. I of Sched. | 
states that the scale for negotiating a loan payable to a 
mortgagee’s solicitor shall apply only to cases where the 
solicitor arranges and obtains the loan from a person for whom 
he acts. It does not say for whom he regularly acts, nor does 
it say for whom he acts in relation to the preparation and 
completion of the mortgage, and the precise meaning of the 
term is a little obscure; it is difficult to see the intention 
behind the provision. Quite clearly, it will prevent a solicitor 
from going into the market place (even if there was one who was 
disposed to adopt that course, which is unlikely) and hawking 
the business round. On the other hand, does it prevent a 
solicitor who has in the past acted for a client on one isolated 
occasion from going to that client and offering the loan to him 
and successfully negotiating the loan, and charging the scale 
remuneration, in a case where one of the conditions of the loan 
is that the mortgage shall be prepared and completed by the 
mortgagor’s solicitor? In such a case the mortgage will 
certainly be a completed transaction, and the solicitor will 
have obtained the loan from a person for whom he acts, 
although not regularly or exclusively. On the whole one 
would be inclined to the view that the scale fee might apply 
insuchacase. On the other hand, it might be that the provision 
is designed simply as a deterrent to unprofessional practice, 
although if this was the intention then the provision does not 
go far enough, since, if a solicitor did negotiate a loan from 
a person for whom he did not act, then it is only the scale 
remuneration of which he is deprived, so that he could still 
charge a fair and reasonable fee under Sched. II. It seems, 
therefore, that more has to be read into the provision than 
appears in the wording, and that a solicitor can, in fact, 
only charge a scale negotiating fee where he acts for the 
mortgagee in connection with the preparation and completion 
of the mortgage. This certainly is the view of The Law 
Society, and, indeed, the Council of that body expressed such 
a view in an opinion dated 28th May last. 

The solicitor’s fees in connection with negotiations other 
than negotiations for a loan or negotiations for the settlement 
of an action must be computed according to the rules of the 
revised Sched. II, and we dealt with the broad principles 
involved in this in our recent article on compulsory purchase. 

The fees chargeable in connection with the negotiations for 
the settlement of an action will, of course, be governed by the 
scale applicable to the action, and if the action is in the High 
Court or one of the district registries then the Supreme 
Court Rules will apply, whilst if the action is instituted in 
the county court then the county court scale will apply. 


LL RR. 


A NOVEL CLAIM TO RECTIFICATION 


THE rights of a tenant in possession as against the purchaser 
of the reversion were compendiously defined in a passage, 
much canvassed recently in the cases where tenants of 
mortgagors have claimed to remain in possession against the 
mortgagees, from the judgment of the Privy Council in 
Barnhart v. Greenshields (1853), 9 Moore P.C. 18. The gist 
of this statement of the law, which has since been repeatedly 
accepted as correct as well as exhaustive, is this: if there 
is a tenant in possession of the land, a purchaser is bound by 
all the equities which the tenant could enforce against the 
vendor, and this equity extends not only to interests connected 
with his tenancy, but also to interests under collateral agree- 
ments. The principle is the same in all cases, namely, that 


the possession of the tenant is notice that he has some interest 
in the land, and that a purchaser having notice of the fact of 
possession is bound either to inquire what that interest is, 
or to give effect to it. That was, of course, a hundred years 
ago, and since then the position of the purchaser has been 
strengthened in some respects by the enactments requiring 
the registration of certain matters, but subject to that the 
principle remains the same. 

In Smith v. Jones [1954] 1 W.L.R. 1089, and p. 540, ante, 
the question for decision turned on the limits of the purchaser’s 
obligation to make inquiries into the tenant’s rights. The 
defendant purchased a farm, subject to the tenancy of the 
plaintiff. Before the sale the defendant inspected a copy of 
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the tenancy agreement, and came to the conclusion that under 
the terms of that agreement the responsibility for repairs to 
the buildings had been placed on the tenant. This, as it 
turned out, was a just appreciation of the legal position, but 
in fact the landlords and the tenant had before the sale acted 
otherwise. The farm was part of an agricultural estate and 
the estate office had for many years used a printed form of 
tenancy agreement under the belief (shared by their tenants, 
including the tenant in this case) that under the repairing 
stipulations the estate was responsible for repairs to buildings, 
and the parties had acted accordingly. After the sale to the 
defendant, however, disputes arose on this point between 
the parties, and the question of responsibility for repairs was 
eventually referred to a county court judge for his opinion 
under the provisions of the Agricultural Holdings Act, 1948. 
The decision of the judge was that the plaintiff was liable for 
these repairs under his agreement, but he suggested that there 
might be a case for rectification. This action was the result 
of that suggestion. 

The claim was that the tenancy agreement be rectified by 
providing that the plaintiff was to keep the house and buildings 
in good order, but that the defendant should keep them in 
repair. The defendant refuted this claim on the grounds, 
inter alia, that no right to rectification had in fact been made 
out, but that supposing that such a claim had been made out, 
he was a bona fide purchaser for value and not bound by an 
equity to rectify. 

The case is reported only on the second of these contentions. 
As regards the first, the finding was that the plaintiff and his 
original landlords had both intended to have an agreement 
in the form in use on the estate, under which both parties 
had erroneously thought that the responsibility for repairs 
fell on the landlord, and on this finding the claim was 
dismissed. This part of the case is in line with such recent 
cases as Van der Linde v. Van der Linde {1947] Ch. 306 and 
Whiteside v. Whiteside [1949] Ch. 448; [1950] Ch. 65, where 
rectification was sought of covenants to pay annuities free of 
tax with the object not of putting right a mistaken position 
between the parties, because that had been put right by the 
covenantor in each case himself, but of obtaining reliefs under 
the Income Tax Acts to which the covenantor was not 
entitled on the covenant as it stood. In each case, it was 
found, the form of the covenant had been agreed between 
the parties and there was no common mistake as to its 
provisions ; the only mistake had been as to the legal effect 
of the words used; and those actions failed because (in 
addition, perhaps, to other reasons) the element of a common 
mistake was not present. Such a mistake is normally an 
essential prerequisite to the raising of an equity to rectify. 
There are cases in the books where a unilateral mistake has 
been held to be sufficient to justify rectification (see, e.g., Paget 
v. Marshall (1884), 28 Ch.D. 255), but they are usually 
regarded as anomalous. It is doubtful whether these cases, 
assuming that they were rightly decided, were true cases of 
rectification, and they have sometimes been explained as 
cases rather of rescission sub modo. In the present case, 
however, there was no mistake as to the provisions to be 
included in the tenancy agreement ; the mistake was only 
as to the consequences of one of those provisions. 


As it had been found in the present case that the claim to 
rectification had not been made out on the facts as they 
existed at the time when the tenancy agreement had been 
signed, it was, strictly speaking, unnecessary to deal with 
the plaintiff’s contention that, as he was in occupation as 
tenant, the defendant was affected with notice of all the 
equities to which he was entitled, including the equity of 
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rectification, the defence to which was that such equities 
could not on any footing affect the defendant because he was 
a bona fide purchaser for value. But as this point was fully 
argued, Upjohn, J., felt that he should express his views on 
the matter. Looking at it first without reference to any 
statute, the learned judge held that it would be extending 
the doctrine of notice too far to include an equity to rectify 
within the principle stated in Barnhart v. Greenshields. A 
purchaser was, of course, bound by the rights of a tenant in 
occupation, but in the case where the tenant is in occupation 
upon the terms of a written agreement a purchaser, in the 
learned judge’s view, was not only entitled but bound to 
assume that the agreement correctly stated the relationship 
between the tenant and the landlord and their relative 
obligations, and the purchaser was not bound to assume that, or 
to make inquiry whether, the tenant had any right to rectify 
the agreement. 

That view was supported by statute. Section 199 (1) of 
the Law of Property Act, 1925, provides that a purchaser 
shall not be affected prejudicially by notice of various matters, 
which include instruments and matters capable of registration 
as land charges which are void or unenforceable by reason of 
non-registration, and other instruments or matters unless the 
the instrument or matter is within the knowledge of the 
purchaser, or would have come to his knowledge if such 
inquiries and inspections had been made as ought reasonably 
to have been made by him. With this statutory provision 
in view, the question before the court was this: What 
inspections and inquiries ought reasonably to have been made 
by the defendant of the tenant before his purchase of the 
farm? And the answer which Upjohn, J., gave to his own 
question was that, in his judgment the only relevant inquiry 
that the purchaser should have made was the one which he 
had made, which had been to ascertain the terms on which 
the tenant held his holding. There was no obligation on the 
purchaser to go further and ask the tenant whether the terms 
of the written agreement correctly represented the tenant’s 
rights or whether the tenant claimed, in addition to the rights 
contained in the agreement, a right to rectify ; the purchaser 
was bound to rely on the written terms of the document, 
which spoke for itself. 

The point was thus treated as depending on the limitations 
to which the doctrine of notice of equitable rights is subject 
in the case of a purchaser for value, and in this connection 
it may be noted that the relevant provisions of s. 199 of the 
Law of Property Act, 1925, to which reference has been made, 
and which are re-enactments of similar provisions which first 
took statutory form in the Conveyancing Act, 1882, are largely 
if not wholly declaratory of the equitable rules which prevailed 
before the Act of 1882 became law. It is possible, however, 
that there is a wider approach to the question, which was, 
in fact, decided in this way. The remedy of rectification is a 
remedy for a defect in a contract arising as the result of the 
common mistake of the parties to the contract, and it is 
available to the parties to the contract as a remedy arising 
out of their contractual relationship. The relationship of a 
tenant and the purchaser of the reversion expectant on the 
tenant’s term is not, however, a contractual one, but one 
based (certainly so far as the purchaser is concerned) on the 
interests which they possess in the land. A remedy arising 
out of the contractual relationship has no place in this different 
relationship which supervenes on, and takes the place of, the 
contractual relationship when one of the original parties to 
the contract parts with the interest in land to which the 


obligations in the contract are a pendant. 
4 
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But however the question was decided, the result is welcome. 
The inquiries which a purchaser must make before entering 
into a contract to purchase land increase in number and 
complexity every year, and if to these inquiries were added 
an obligation to satisfy himself that the apparent terms of a 
tenancy represented the real bargain between landlord and 
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tenant, there would be an end to all certainty on the liabilities 
affecting land subject to any sort of tenancy. It is satis- 
factory to know that, although the inconveniences of such a 
tule were discussed in the present case, the actual decision 
stands on a wider and firmer basis. 


“ABC 


THE HOUSING REPAIRS AND RENTS ACTS, 1954—I 


JUSTIFICATION OF RENT 


Tue Act, which received the Royal Assent on 30th July, 
and is to come into operation one month later (s. 54 (2)), 
provides in Pt. II (and Scheds. II and III) for the increase of 
rents of properties to which the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, applies, when “ work of 
repair "’ has been carried out. I propose to approach the 
subject by taking, first, the scope of the provisions and the 
conditions which will qualify landlords for taking advantage 
of them; next week I will deal with the work of repair, and 
the amounts of increases and machinery for imposing them ; 
and a final article will discuss a few minor amendments of rent 
control law made by the Act. 

Prima facie, all controlled tenancies, i.e., tenancies to which 
the above-mentioned 1920 statute applies (s. 49 (1)), are 
within the scope of the new measure (s. 23 (1)). The excep- 
tions, set out in zhid. (3), are of four kinds: (i) tenancies 
of houses the standard rents of which have been fixed by a 
rent tribunal under the Landlord and Tenant (Rent Control) 
Act, 1949. This, it will be remembered, is the statute under 
which a standard rent determined by a “‘ first letting ’’ after 
Ist September, 1939, may be reduced (it will later be seen 
that increase is now possible: s. 36); (ii) tenancies of 
houses the rents of which (or the rents of properties comprising 
which) have been fixed by a local authority under the Housing 
Act, 1949, s, 22, i.e., on the occasion of a building or improve- 
ment grant ; (ili) tenancies of houses the rents of which (or of 
properties comprising which) are limited by a condition 
imposed by a local authority under the Housing Act, 1952, 
s. 3, i.e., on the sale of the house or property ; (iv) tenancies 
of houses the standard rents of which are determined under 
s. 34 of the new Act itself. This section, as will later be seen, 
follows one which decontrols or declares decontrolled certain 
tenancies where the landlord is not a “ private’’ landlord, 
and s. 34 provides for the fixing of a standard rent by the 
local authority when such a house passes into private 
ownership. 

So much for scope. Before coming to the two actual 
“conditions justifying an increase of rent,’’ as s. 23 (1) 
calls them, it should be noted that there is no right to increase 
rent at all unless the landlord is responsible, wholly or in part, 
for the repair of the house concerned; and certain later 
provisions may usefully be examined at this stage. 

The expression “repair’’ includes maintenance, but not 
improvement or structural alteration or the provision of 
additional or improved fixtures or fittings (s. 49 (1)) ; and the 
matter of landlords’ responsibility is dealt with in some 
detail by s. 30. 

The last mentioned section begins by enacting that, for the 
purposes of Pt. I] and Sched. II and of the Increase of Rent, 
etc., Restrictions Act, 1920, s. 2 (1) (d), the landlord shall be 
deemed, as between himself and the tenant, to be wholly 
responsible for the repair of a dwelling-house in any case 
where the tenant is under no express liability to carry out any 


INCREASE 

repairs (subs. (1)). So far, there is no innovation, and s. 2 (5) 
of the 1920 statute, s. 2 (1) (d) of which permitted increases 
on the ground of liability for repairs, likewise said that the 
landlord was to be deemed responsible for repairs for which 
the tenant was under no express liability. What the new 
provision emphasises is that no duty is created; s. 2 (5) 
of the 1920 Act does not specifically say ‘‘ as between himself 
and the tenant,’ but Wilchick v. Marks and Silverstone {1934 
2 K.B. 56 showed that a third party injured by reason of 
disrepair could not even rely on the fact that the rent had 
been increased pursuant to s. 2 (1) (d). But for the purposes 
of the right to increase, a landlord may be able to invoke 
some of those few responsibilities which might, according to 
Warren v. Keen (1953) 3 W.L.R. 702 (C.A.); ante, p. 742 
(article thereon, p. 757), impliedly fall upon the tenant, some 
of which might be within the scope of the term “‘ maintenance.”’ 


Section 30 (2) introduces something new. In para. (2) 
it is provided that the landlord shall be deemed (subject to 
subs. (1)) responsible to the tenant for repairs which he is 
under an express liability to carry out and for any other repairs 
“(whether of the dwelling house or of other premises) ”’ 
from time to time required for securing that the dwelling-house 
is in good repair, not being repairs which the tenant is under 
an express liability to carry out. The significance of the 
words put in brackets is to be seen by first turning to's. 49 (1) 
again, where we find that while “ repair ’’ is not completely 
defined, there is a definition (or what purports to be such) 
of ‘‘ good repair.’’ This expression, ‘in relation to any 
premises, means that having regard to the age, character and 
locality of the premises they are in good repair both as respects 
structure and as respects decoration.’’ Logicians might not 
accept this as a definition, the objection being that it uses the 
very term sought to be defined; lawyers, however, will 
recognise the gesture towards Proudfoot v. Hart (1890), 
25 Q.B.D. 42 (C.A.), which showed that the factors introduced 
should be taken into account for the purposes of dilapidations. 
Then, jumping to s. 31 (2), we find a complete innovation : 
a dwelling-house which is part only of a building is not to be 
treated as in good repair unless any entrance, staircase, or 
other part of the building which a tenant of the dwelling-house 
requires to use in connection with his occupation of the 
dwelling-house is also in good repair. 

Returning to s. 30, there is a provision in the third sub- 
section by which, as regards internal decorative repairs only, 
if neither party is expressly liable for such, the landlord may 
serve a notice (‘‘ in the prescribed form ’’) on the tenant, the 
effect of which is that the amount of any repairs increase will 
be reduced by one-third, as will the value of the work required 
to qualify for an increase ; and the state of internal decorative 
repair, both of the dwelling-house and of any other premises, 
will be disregarded in determining any question of “‘ good 
repair ’’—unless it be such as to make the dwelling-house not 
reasonably suitable for occupation. We will come to a 
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definition of such suitability presently. The form is to be 
found in Sched. IV to the Housing Repairs (Increase of Rent) 
Regulations, 1954. 

All the above should be kept in mind when we come to 
examine the actual “‘ conditions justifying an increase of rent,”’ 
which are two in number (s. 23 (1) (a) (i) and (ii)), (i) being 
“that the dwelling-house is in good repair.’’ Locality, for 
instance, and the state of the approaches in a “ tenement 
house,’’ and the question whether responsibility for internal 
decorative repairs has been disclaimed, may all prove vital 
considerations. 

The second condition, (ii), is ‘‘ that it is reasonably suitable 
for occupation having regard to the matters specified in 
paragraphs (}) to (h) of subsection (1) of section nine of this 
Act,”’ and s. 9 (1), which is in Pt. I (‘‘ Further Provisions as to 
Clearance and Redevelopment . . . and other amendments of 
Acts’’) is a provision directing that, for the purposes of the 
Housing Act, 1936, regard shall be had, in determining whether 
a house is fit for human habitation, to several matters 
set out in paragraphs, namely: repair; stability ; freedom 
from damp; natural lighting; ventilation; water supply ; 
drainage and sanitary conveniences; and facilities for 
storage, preparation and cooking of food and for disposal of 
waste water. 
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The importance of this second condition, with its borrowing 
from legislation not directly concerned (except as regards 
certain low rental properties) with the law of landlord and 
tenant or of rent restriction, is that it means that a landlord 
may conceivably have more than to fulfil his contractual 
obligations and those imposed by ss. 30 and 31 before he can 
qualify for more rent. The question, for instance, whether 
premises which have no facilities for food storage or its 
preparation or for cookery thereof can be a dwelling-house 
has not been definitely decided: Langford Property Co., Ltd. 
v. Tureman [1949] 1K.B. 29 suggests that they might be a 
dwelling-house ; if there be such premises, regard must be 
had to the deficiency in deciding whether the landlord could 
qualify for an increased rent under the new Act. 

The Housing Repairs (Increase of Rent) Regulations, 
1954, to Sched. IV of which I have referred, contain a number 
of other ‘ prescribed forms ”’ which relate to matters to be 
dealt with in my next article, on the work of repair and 
notification of increases. The regulations come into force 
(like the Act) on 30th August, and I may mention here that 
new Rent Restrictions Regulations affecting notices of 
increase and rent books, not actually made under the new 
Act but undoubtedly occasioned by it, will come into operation 
on the same day. R. B. 
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HERE AND THERE 


SEA DRAMA 

WHEN the Long Vacation begins and the circuits cease to 
circulate and the Royal Courts of Justice are left in the charge 
of a judicial caretaker, those who feel, as it were, spiritually 
parched unless they can regularly lap up at least a trickle 
of court news are inordinately grateful for every tiny drop 
that filters through the columns of the press. This year, 
at any rate, they have set off through this normally arid 
period invigorated and refreshed by a short but stimulating 
draught, the account of the stowaway’s habeas corpus, yet 
another episode illustrating the marked tendency of real 
life, as it is now lived, to overhaul and, if possible, to surpass 
fiction. A writ issued by the Lord Chief Justice in person, 
a foreign ship detained in the Thames, the Navy standing 
by, a boarding operation and search by over a hundred 
police officers, ‘‘ breaking of the hatches up and bursting of 
the holds’’ (if we are to trust the newspaper hints about 
their reaction to the uncodperativeness of the foreign captain), 
an emaciated stowaway brought ashore, formally set at 
liberty at the Law Courts and restored to the security of a 
secret hiding place. As a climax to a detective thriller the 
whole sequence of events would have had a distinct, if 
exhilarating, flavour of near-impossibility in 20th-century 
England. On the other hand, it fits in beautifully in atmo- 
sphere with the ‘“‘ cold war ’’ period of the late 16th century, 
the kidnappings, the spy scares, the furtive comings and 
goings of secret agents, to which international action has 
now returned so enthusiastically and with such gusto. All 
we need now is an atom bomb plot to match the gunpowder 
plot. For the rest of the vacation, those with a taste for 
working out the chess-board problems of legal conundrums 
can amuse themselves determining what steps (if any) are 
open to the foreign Power in question to establish its 
contention that the boarding and rescue were unlawful, 
since they occurred before the writ was returnable and, 
accordingly, before it had been disobeyed. 


SEA COMEDY 
By contrast, a little comedy drama of the sea, which also 
found its way into the court news, might easily have been 





the subject-matter of an 18th-century or early 19th-century 
song, one of Dibden’s perhaps. It started in the early summer 
at Brixham, when seventeen-year-old Colin met and fell in 
love with bonny (very bonny) Marie. He was a sailor, a 
deck-hand on a 30-ton ketch, the ‘“‘ Girl Marion,’’ and when 
his quayside friends bet him that he wouldn’t marry her he 
said he would. So one day, with the girl aboard and “a tidy 
breeze blowing,’’ he sailed the boat out of the River Dart 
and headed her for Ostend and (so they hoped) the port of 
matrimony. But (well-a-day!) the lass that loved a sailor 
had never been to sea before. Six miles out she began to feel 
unwell and while she lay below Colin struggled in the darkness 
to keep the boat on her course, but finally had to run for 
shelter at Torbay. They had meant to make for Scotland 
and its easier matrimonial laws overland this time, but the 
police (so various are their tasks between Iron Curtain 
stowaways and romantic runaways) were watching the 
ports and the couple found themselves charged before the 
Brixham magistrates with stealing the ketch. But the song 
(if anyone cares to write it) will have a happy ending, for 
the genial understanding West Country took a more lenient 
view of the escapade than did the Recorder of Winchester, 
a couple of years back, in the case of the man who appropriated 
the boat of the Commodore of the Bar Yacht Club. In court, 
the owner said, “ I think Colin wanted to show off to a most 
attractive girl. I am prepared to take him on again.” The 
magistrates were satisfied that Colin’s permanent intentions 
were for the girl Marie and not the “ Girl Marion,’’ and the 
couple were merely put on probation for stealing a little 
food and fuel. ‘‘ The long arm of the law has caught you,”’ 
said the chairman. ‘‘ Let it be a lesson to you.’’ And Colin, 
still anxious to take the lady, but preferably in health and 
not in seasickness, now means to approach his matrimonial 
ambitions by way of the Merchant Navy and the savings 
bank. 
PSYCHOLOGICAL JAR 


A MINOR news item in the press will be of interest, but somewhat 
irritating interest, to all those excellently intentioned and 
humane persons who hold as a dogma that corporal punishment 
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is always and in all circumstances evil and degrading. <A 
man went into a shop in Burton-on-Trent and handed the 
‘“T have owed it to you for forty-two 


proprietress sixpence. 
I was 


years,”’ he said, ‘‘ ever since I stole a bar of chocolate. 
a boy. Your husband caught me and punished me with a 
good spanking and pushed me into the street. As a boy I 
dared not come near the shop again, and this is the first time 
I have been in it for forty-two years. The punishment 
taught me a lesson, and I have never stolen anything else 
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and never will.’’ As aman he had moved to London, but 
now, finding himself in the neighbourhood, he drove over to 
discharge his debt. Nowadays, thanks to humane indoctrina- 
tion, every delinquent six-year-old can explain to you the 
terrible psychological effects he has suffered if an exasperated 
grown-up gives him a cuff on the ear, and how the resentment 
will warp his whole life and character. It is interesting to see 
that it was not always so, and that the short sharp shock can 
work better (and more cheaply) than the clinical approach. 


RICHARD ROE. 
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TALKING 


OLD CRUSTY RUMBOLD’'S 


My dear Richard, 


It is good news that you begin to take an interest in the 
law. You must not take Cumerbund’s lunch-table comments 
too seriously. Cumerbund is a good lawyer, and that was one 
of the reasons—but by no means the only reason nor the most 
cogent—why I put you under articles to him. And what he 
said to you is perfectly true : a peck of common sensc is worth 
a bushel of law. But you must not understand this to mean 
that you can get along very nicely as a solicitor with a few 
pecks of common sense and no law. On the contrary, a 
solicitor who tries to advise his clients without possessing an 
adequate knowledge of the law is like the fellow at the filling- 
station who tips the watering-can into your petrol-tank and 
syphons Shell into your radiator. His conversation is of such 
high-powered charm that just naturally clients don’t take 
stock of his cruel treatment of their expensive bright new 
problems until, some fifteen miles down the road, father asks 
what that spluttering sound can be and Jenny squeaks from 
the back that something fell out at the last corner. And then, 
just as naturally, hard things are said because Grannie spent 
the afternoon by the wayside doing her knitting under an 
old gas-cape whilst it poured cats and dogs; and though 
in fact she rather enjoyed it, for she never much cared for 
driving and is apt to be car-sick, the new solicitors—now busy 
putting the pieces together—are dishonestly reticent on this 
point and, harping monotonously upon Grannie’s neuralgia, 
claim enormous sums for pain and suffering. 

I mention these matters in a general way because Cumerbund 
evidently credited you with the few pecks of common sense 
that you need for the proper digestion of his statement. You 
must try to live up to his opinion of you. Do not naively take 
everything au pied de la lettre. Cogitate and form your own 
conclusions. As a general rule more can be read between the 
lines than on any other part of the paper ; but do not forget 
that you cannot read properly between the lines until you 
have read the lines themselves with considerable care, and 
that very often means reading them over several times. 

Dr. Samuel Johnson said that ‘‘ round numbers are always 
false’ and that “‘in all pointed sentences some degree of 


Cases on the Law of Contract. Second Edition. By G. C. 
CHESHIRE, D.C.L., F.B.A., of Lincoln’s Inn, Barrister-at-Law, 
and C. H. S. Firoot, M.A., F.B.A., of the Middle Temple, 
Barrister-at-Law. 1954. pp. xxiii and 447. London 
Butterworth & Co. (Publishers), Ltd. /2 net. 


‘‘ Current Law ”’ Income Tax Acts Service [Clitas}. Release 19. 
1954. London: Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd. Edinburgh: W. Green & Son, Ltd. 

By W. E. Brake Carn, 


‘* Special Reasons.”’ Second Edition. 
1954. 


Solicitor, Clerk to the Justices for the City of Leicester. 
pp. 62. London: Shaw & Sons, Ltd. 6s. net. 
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LETTERS TO HIS SON—I 

accuracy must be sacrificed to conciseness ’’—a much better 
word by the way than concision, which is all too apt to draw 
you into scriptural exegesis when your careless typist has 
malaproped it. I would have you read those two statements of 
the learned Doctor several times, for they repay study. The 
first is a good illustration of the truth of the second, for when 
the Doctor says “‘ round numbers are always false,’’ he does not, 
of course, mean to say that when you put it into a contract that 
“the purchase price shall be £10,000 ” that statement, or the 
sum named in it, is false ; it may be, but if so, it is most likely 
due to gross carelessness on your part. No —‘ round numbers 
are always false ”’ is itself a pointed sentence that has sacrificed 
some degree of accuracy to conciseness. The Doctor could 
have said that general or sweeping statements are always 
misleading or something of that kind, and then instead of a 
pointed sentence in metaphor we should have been left with 
a platitude. By a paradox it is the underlying inaccuracy of 
the assertion that serves to illuminate the truth of it. 

There is one thing that you would do well as a lawyer to 
carry around with you wherever you go—but you need not 
make the burden too apparent—and that is a pinch of salt. 
Sprinkle it on the statements that are made to you and you 
will find them more digestible. 

But to return to Cumerbund and what he said to you of the 
relative values of law and common sense, I must warn you 
that whilst Cumerbund was speaking from experience and 
knowledge, others will speak to you from ignorance; it is 
not always easy to distinguish the voice and the echo. 
Nowadays it is a popular fad amongst lawyers to deride the 
law or—as a reflection of the same sentiment—to profess, or 
even to boast of, ignorance of it. Of course, very often this 
is just a simple form of inverted vanity—‘‘ I am too grand to 
bother myself with the pettifogging details of law: I leave all 
that to my clerks.”” Expressed in crude terms, that is what 
you will run up against time and again. As often as not the 
speaker is deluding himself and doing his best to mislead you, 
though as a rule in all innocence. When he professes ignorance 
of the law, he does not mean that he is truly ignorant, but 
only that he is content to know where he can look up the law, 
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which the service itself approves but cannot afford. Grants 
are also made to hospitals which have remained outside the 
ey service for the improvement and extension of their 
work, 


Homes for the Aged Sick. The Fund’s homes for the aged 
sick are among the first to care specially for those who are too 
ill to lead normal lives and yet too well to need a bed in a 
hospital. 


Emergency Bed Service. Started in the days of voluntary 
hospitals, the Fund now runs the Service for the nationalised 
hospitals. Its work at all times is invaluable in saving time of 
general practitioners who must, as a matter of urgency, get 
patients into hospital. 
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nursing conditions, and domestic management side of hospital 
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administration. A recent development is the financing of a 
home for elderly and infirm nurses. 


Convalescent Homes. Financial assistance is given to con- 
valescent homes serving London. The free advisory service 
on catering has been widely used. The Directory of Con- 
valescent Homes is freely used by almoners of all the London 
hospitals. 


Hospital Administrative Staff College. A new venture which 
has already proved its value both in training new recruits to 
the hospital service and in the exchange of knowledge among 
administrative staff of hospitals throughout the country. 


Division of Hospital Facilities. From information collected 
from all parts of the world, the Division deals with enquiries 
on every branch of hospital work from home and overseas. 


Hospital Catering. Hospitals have made good use of the 
advisory service, as regards the planning of their kitchens and 
the actual diets for both patients and staff in their care. Courses 
for catering officers and cooks are held at the School and 
training courses for new recruits into this branch of the service 
are already in hand. 
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or in large offices have it looked up for him. When he speaks 
of it in slighting terms, as a rule it is not because he hates 
it, but because he has a filial affection for it and has learnt by 
long experience how to cajole it to do favours to his clients. 
When he says that a peck of common sense is worth a bushel 
of law, he merely is saying that you can’t run a car on petrol 
alone, and should not try to burn the whole blessed lot up 
at once—it is little sparks of common sense that keep the 
machine going. 

All this naturally calls to mind the case of old Bile, who took 
it into his head that law was a hard taskmaster and an 
indifferent servant ; and being right on both points, which for 
Bile was remarkable (because as a rule he would argue from 
a false premise) he proceeded to treat it as an independent con- 
tractor. Argued that clients came to him for good wholesome 
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injections of common sense and that if by chance one of 
them wanted a shot of law, it could be bought over the 
counter from counsel’s chambers. Rang me up one day and 
allowed that my four-page letter quoting Lewin on Trusts, 
Williams on Executors and Gover on Capital and Income was 
a masterpiece, but for his part he was content to leave such 
academic studies to the big-wigs in the wigwam. So he did, 
and it cost his client a thousand guineas in costs. 

How much of the thousand did your father’s firm charge ? 
I’m not telling you, but if you wish you can look it up in the 
ledger when you become a partner here. 


Your affectionate father, 
Crust Rumbold. 


“Escrow ” 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


HOUSE OF LORDS 
MURDER: PROVOCATION 
Bedder v. Director of Public Prosecutions 
Lord Simonds, L.C., Lord Porter, Lord Goddard, Lord Tucker 
and Lord Asquith of Bishopstone 
30th July, 1954 

Appeal from the Court of Criminal Appeal. 

The appellant was convicted of the murder of a prostitute 
whom he had stabbed twice because, he said, she jeered at him 
for his impotence and struck him. This, it was contended, was 
provocation sufficient to reduce the crime to manslaughter. The 
House dismissed the appeal. 

LorbD Simonps, L.C., said that the question was amply covered 
by authority. In the course of his summing-up, the trial judge 
said that “infirmity of body or affliction of the mind of the 
assailant is not material in testing whether there has been 
provocation by the deceased to justify the violence used so as 
to reduce the act of killing to manslaughter. They must be 
tested throughout this case by the reactions of a reasonable man 
to the acts or series of acts done by the deceased woman.” 
It appeared to the court, as it appeared to his lordship, that 
“no distinction is to be made in the case of a person who .. . 
is physically impotent, is conscious of that impotence and there- 
fore mentally liable to be more excited unduly if he is... 
attacked on the subject of that particular infirmity.’’ The 
question for the jury was whether on the facts as they found 
them the provocation was in fact enough to lead a reasonable 
person to do what the accused did. In the face of Mancini v. 
Director of Public Prosecutions {1942} A.C. 1 and Holmes v. 
Directoy of Public Prosecutions {1946} A.C. 588, his lordship was 
at a loss to know what other direction could properly have been 
given to the jury. The argument for the appellant was that the 
jury, considering the reactions of the hypothetical reasonable 
man to the provocation, must not only place him in the circum- 
stances in which the accused was placed, but also invest him with 
the personal physical peculiarities of the accused, as in the 
present case with the characteristic of impotence, and that the 
question should be asked: What would the reaction of the 
impotent reasonable man be in the circumstances? For this 
proposition there was no authority nor was there any reason 
in it. It would be illogical not to recognise an unusually excitable 
or pugnacious temperament in the accused as a matter to be 
taken into account, but yet to recognise for that purpose some 
unusual physical characteristic, be it impotence or another. 
It was too subtle a refinement that the temper of a man might 
be ignored but his physical defect taken into account. It was 
argued that the hypothetical reasonable man must be confronted 
with all the same conditions as the accused and that this could 
not be fairly done unless he was also invested with the peculiar 
characteristics of the accused. But this would make nonsense 
of the test. The appeal must fail. 

The other noble and learned lords concurred. 

APPEARANCES: Marshall, Q.C., and O. Kitson (C. D. Geach, 
Leicester) ; Sir Lionel Heald, Q.C., A.-G., Elwes, 0.C., and 
J. P. Stimson (Director of Public Prosecutions). 


[Reported by F. H. Cowper, Esq., Barrister-at-Law] [1 W.L.R. 1119 


Where possible the appropriate page reference is given at the end of the note. 


COURT OF APPEAL 


INCOME TAX: VALUATION OF ASSETS TRANSFERRED 
FROM TAXABLE ACTIVITY 


Sharkey (Inspector of Taxes) v. Wernher 
Evershed, M.R., Jenkins and Hodson, L.JJ. 
7th July, 1954 
Appeal from Vaisey, J. ((1954) Ch. 782; 97 Sor. J. 573). 


The taxpayer’s wife, Lady Zia Wernher, carried on the activities 
of a stud farm, which were admitted to be ‘“‘ husbandry ”’ and 
taxable under Sched. D. She also carried on as a separate 
activity racing stables which gave rise to no liability to tax, 
being a “‘ recreational’’ enterprise. Horses were bred at the 
stud farm for the racing stables. In the year of assessment 
1949-50, five horses were transferred from the stud to the stables, 
and there was brought into the accounts of the stud farm the 
cost to Lady Zia of breeding these animals. The Crown contended 
that the proper figure to have brought in was the market value 
of the animals at the date of transfer, that is, the price which 
they would have fetched on a notional sale. The Commissioners 
for the Special Purposes of the Income Tax Acts held that the 
cost of breeding was the correct figure, and accordingly they 
discharged the assessment on the estimated market value of the 
horses. On appeal by the Crown, Vaisey, J., reversed the 
Commissioners and held that the market value was the amount 
to be credited. The respondent appealed. 


Eversuep, M.R., said that Vaisey, J., had decided in favour 
of the Crown because he had found himself bound by Watson 
Bros. v. Hornby (1942), 24 Tax Cas. 506; 168 L.T. 109, in 
which Macnaghten, J., had treated the taxpayer as having in 
one capacity sold assets to himself in another capacity, so 
that the proper figure to bring into the accounts of the first 
activity was the ‘‘ reasonable price’ of the assets transferred. 
That case was indistinguishable from the present case, but 
it was inconsistent with the principles stated by Sir Wilfrid 
Greene, M.R., in Briton Ferry Steel Co., Ltd. v. Barry {1940} 
1 K.B. 463 and also, though possibly less directly, with 
Laycock v. Freeman, Hardy & Willis, Ltd. {1939} 2 K.B. 1, neither 
of those cases being cited to the court in Watson Bros. v. Hornby, 
supra. In the Briton Ferry case, Sir Wilfrid Greene, M.R., had 
rejected the concept of a notional sale and said that where, as in 
the present case, Parliament had directed that there should be 
an artificial division between the parts of what was in reality 
a single entity, the only logical way of carrying out that direction 
was to bring into the accounts the actual cost of producing the 
assets which had been transferred from one activity to the other 
and that to presuppose a notional sale would be to put in an 
unreal figure. In the Briton Ferry case the matter was considered 
from the aspect of the activity into which the assets were 
removed, but that was no ground of distinction since the same 
figure must be brought into both parts. Applying that principle 
here, the amount to be credited in the stud farm accounts on 
the transfer of the horses was the cost of breeding the horses and 
not their value. 
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Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 

\PPEARANCES : Graham Dixon, Q.C., John Senter, O.C., and 
Peter Rowland (Withers & Co.); Sir Reginald Manningham- 
Buller, O.C., S.-G., and Sir Reginald Hills (Solicitor of Inland 
Revenue). 


{Reported by Miss E. DANGgRrFigLp, Barrister-at-Law) [3 W.L.R. 367 


DIVORCE: DESERTION: WHETHER TERMINATED BY 


DECREE NISI OF NULLITY 
W. v. W. (No. 2) 
Evershed, M.R., Jenkins and Hodson, L.J J. 
13th July, 1954 
Appeal from Mr. Commissioner Bush James, Q.C. 


A wife turned her husband out of the matrimonial home in 
1946. She refused to join him in married quarters in 1947, 
and thereafter until 1952 only communicated with him once and 
indirectly. On 12th October, 1950, the husband presented a 
petition to have the marriage annulled on the ground of the wife’s 
incapacity and she, in her answer, asked for a divorce on the 
ground of desertion. On Sth November, 1951, the husband 
was granted a decree nisi of nullity. On 12th March, 1952, the 
Court of Appeal, reported at [1952] P. 152, revoked the decree 
on the ground that the adoption of children by the husband 
and wife in 1944-45 was such an affirmation of the validity of 
the marriage as to make it inequitable that the husband should 
be granted a decree of nullity. Evershed, M.R., in his judgment, 
suggested that it might be necessary for the husband to be granted 
leave to amend his petition to claim a divorce on the ground of 
desertion. On 16th April, 1952, the husband took the first step 
towards amending his petition. On 25th April, the wife’s solicitors 
wrote to the husband stating that she wished him to return to 
her. They wrote again in May and June to the same effect, and 
the wife herself wrote to the husband asking for a reconciliation 
on 15th and 18th October. The husband, through his solicitors, 
refused the wife’s offer of a reconciliation on the ground that it 
was not a genuine offer. The first proceedings having been 
dismissed on 15th October, 1952, by consent, the husband 
presented the present petition for the dissolution of his marriage 
on the ground of desertion and he was granted a-decree. The 
wife appealed. 

E-VERSHED, M.R., said that on the facts the wife had deserted 
the husband in 1946. Lord Romer, in Cohen v. Cohen {1940 
A.C, 631, at p. 638, citing Scrutton, L.J., in Bowron v. Bowron 
1925| P. 187, said that once a spouse had deserted (that was to 
say, once he or she had evinced the intention of treating the 
marriage relationship as at an end) then, prima facie, if he or she 
remained away from the other in fact, he or she continued in 
desertion. Merely writing a letter or expressing an intention to 
come back, or to invite the other party back, without anything 
more, was not enough. There must go with the expression, and 
be illustrated and evinced by it, a real change of heart. In the 
present case, the letters written in 1952 by the wife’s solicitors and 
by the wife to the husband were not such as to put an end to the 
desertion ; they did not represent any change of heart on the 
wife’s part or prove a genuine repentance and a sincere and 
reasonable attempt to get the husband back (see Pratt v. Pratt 
1939, A.C. 417). The making of the decree nisi of nullity in 
November, 1951, did not as a matter of law necessarily put an 
end to the desertion. Cohen v. Cohen, supra, showed that, 
apart from the case where there had been a final order of judicial 
separation, as in Harriman v. Harriman {1909} P.123; 25 T.L.R. 
291, prima facie it was a question of fact whether desertion without 
cause had or had not continued during the requisite period. A 
deserting spouse might be able to establish that the making of a 
decree nisi for dissolution or for nullity had in fact so affected his 
or her mind and conduct that a court would hold that the desertion 
had then ceased; and Kay v. Kay [1904] P. 382 showed that 
desertion might also be terminated if the charges brought against 
the deserting spouse were of so grave and extravagant a nature 
that the deserting spouse could not thereafter reasonably be 
expected to attempt reconciliation. But that was not so in the 
present case. His lordship distinguished Fender v. St. John- 
Mildmay {1938} A.C. 1. 

JENKINS, L.J., agreed. 

Hopson, L.J., agreed, adding that, since the husband was under 
an obligation to maintain the wife, prima facie he was entitled to 
say where the matrimonial home was to be. Appeal dismissed. 
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APPEARANCES: Basil Nield, Q.C., and D. A. Katrweathe 
(Scadding & Bodkin); J]. i. S. Simon, O.C., and H. G. Garland 
(Bishop & Cooke). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 381 


CHANCERY DIVISION 
COMPANY: WINDING UP: RUSSIAN BANK: ASSETS 
IN ENGLAND: CLAIM AGAINST LIQUIDATOR OF 
ENGLISH ASSETS 
In re Banque des Marchands de Moscou (Koupetschesky) (No. 2) 


Roxburgh, J. 14th July, 1954 


Adjourned summons 


A Russian bank, incorporated in 1866 under the laws of the 
Russian Empire, carried on the business of banking in Moscow 
and elsewhere ; it had no branch in England, but in Decembet 
1917, it had a current account with the Midland Bank, Ltd 
which was in credit. By 14th December, 1917, the bank was 
dissolved under the laws effecting the nationalisation of the 
private banks in Russia, in particular by a decree of that date 
and an edict known as art. 997. On 30th May, 1932, on the 
footing that the bank had been dissolved in Russia, an ordet 
was made by the English court under s. 338 of the Companies 
Act, 1929, winding it up. Since then, the liquidator in England 
had got in substantial assets. Proof of a claim against these 
assets was lodged in respect of money credited to a claimant in 
Russia in 1917, the claim being based on two documents dated 
16th December, 1917, ordering the Midland Bank, Ltd., to pay 
him two sums of £10,000 and £2,000 respectively out of the 
assets held by that bank to the credit of the Russian bank 
A third document dated 17th December, 1917, was set up 
to support those claims. It was accepted in evidence that 
by 14th December, 1917, there was an effective system of control 
in Russia of all transactions relating to foreign exchange, and 
that these transactions would have been contrary to the 
applicable laws. His proof was rejected by the liquidator, and 
the present applicant (as personal representative of the claimant, 
who had since died) asked that the rejection should be set aside 
and the proof allowed in full. 


ROXBURGH, J., rejecting the proof, said that the transaction 
which it was sought to uphold was illegal in its inception as it 
was contrary to the currency laws then in force in Russia. The 
Russian bank had been dissolved before the date of the documents 
relied on to support the claim ; but had they ever imposed any 
liability on the bank it was extinguished when the bank was 
dissolved, which was before the winding up in England 
Assuming, however, that the bank had been under some ante 
cedent liability to the claimant, and that but for the dissolution 
of the bank he could have sued the bank on the cheques, if this 
was a debt locally situate in Russia at theematerial date, then 
the nationalisation decree, which took effect on the dissolution 
of the Russian bank or earlier, removed it altogether from the 
category of debts and liabilities provable, because it was not a 
debt at all at the time when the proof was sought to be admitted 
(see In ve Russian Bank for Foreign Trade 1933) Ch. 745 and 


In ve Banque des Marchands de Moscou (Noupetschesk 1952 
I Tor, FSoT:. 


The bank resided only in Russia and this debt was (even 
if leave might have been given to sue the bank out of the 
jurisdiction), on the authority of Deutsche Bank und Disconto 
Gesellschaft v. Banque des Marchands de Moscou, 14th December, 
1931 (unreported), situate in Russia at the date of the dissolution 
and not, therefore, among the debts which could be proved under 
s. 261 of the Companies Act, 1929, in a_ winding up 
Proof rejected. 

APPEARANCES: Ravmond Jennings, O.C., and G. R. I’. Morris 
(Holland & Co.); J. B. Lindon, QO.C., and Raymond Walton 
(Slaughter & May). 

{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 1108 


CONTEMPT OF COURT: COMMITTAL ORDER: APPLICA- 
TION BY LITIGANT IN PERSON NOT TO BE HEARD 
In re G’s Application for a Committal Order 
Vaisey, J. 20th July, 1954. 

Motion. 
An applicant in person moved the court to commit the 
respondent for alleged contempt, but was stopped on the raising 
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by the court of the preliminary question whether the applicant 
could so move. 


Vaisky, J., said that it was a well settled rule of the court 
that a party in person could not move for a writ of attachment, 
which was precisely the same, in its nature, as moving for a 
committal order. The reason was that a motion to commit was, 
as Lord Denman, C.J., in vw parte Fenn (1834), 2 D.P.C. 527, 
said of an application for an attachment, “in the nature of a 
criminal information,’’ and, as Lord Denman went on to say, 
“ the court always requires that such a motion should be made 
by a gentleman at the bar, in order that it may have the sanction 
of that gentleman’s name for the application. To you, therefore, 
who apply in person, the court cannot grant a rule for an 
attachment.”” In kx parte Liebrand ‘1914. W.N. 310, the 
applicant appeared in person and moved for a rule nisi for a 
writ of attachment for contempt of court ; and A. T. Lawrence, J., 
said that “ the court would not hear an application of this sort 
by an applicant in person.’’ The only difference between those 
two cases and this case was that the application here was for 
committal for contempt, but it was a difference without 
significance. In either case the application was not only, as 
Lord Denman, C.J., in kx parte Fenn said, “ in the nature of a 
criminal information,’’ but it was a report to the court of 
information on which the court was asked to uphold its own 
honour and protect its own dignity, and that was a matter on 
which the court might not be addressed by anyone except counsel 
at the bar. Accordingly, the applicant in the present case could 
not be heard, and his motion must be dismissed. Motion dismissed. 
S. Seuffert (Miller, Clayton & Co.). 

{1 W.L.R. 1116 


APPEARANCES : 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law, 


QUEEN’S BENCH DIVISION 


INNKEEPER’S LIABILITY: THEFT OF LUGGAGE FROM 
LOCKED BOOT OF CAR 
sresham and Another v. Lyon 
McNair, J. 20th July, 1954 

Action. 

The plaintiffs, who were guests at a hotel, left some luggage in 
the boot of their car, which they parked in the hotel’s temporary 
garage and locked. The garage was situated about 300 yards 
from the hotel and was open to the sky, being protected only 
by walls which were readily scaleable. Notices were exhibited 
within the garage stating: “ Hotel guests garaging their 
cars here do so entirely at their own risk and no responsibility 
is accepted for damage, theft, fire, or any other cause whatsoever.”’ 
The luggage was stolen from the car by a thief who gained access 
to the yard by climbing over the wall during the night. The 
plaintiffs claimed the value of the goods lost from the owner of 
the hotel, on the basis of the innkeeper’s absolute liability for 
goods of travellers received within the hospitium of the inn. 


McNair, J., said that, as far as the car was concerned, the 
garage formed part of the hospitium of the inn; the defendant 
was obliged to provide accommodation for the car, and there was 
no reason in law why the garage provided should not be treated 
as part of the hospitium, although it was not contiguous ; that 
followed from Williams v. Linnitt [1951) 1 K.B. 565. It was 
argued that such hospitium did not extend to the luggage left 
in the car. That distinction had not been drawn in a decided 
case, but in Williams v. Linnitt, supra, Tucker, L.J., said that 
the liability of an innkeeper extended to the goods placed by a 
guest ‘“‘in that part of the premises in which goods are usually 
taken in at an inn,” and in Watson v. P.R.H.A., Ltd. [1952 
1 K.B. 318 Devlin, J., said that an innkeeper was liable in 
respect of goods received ‘‘ within the inn buildings.’’ The 
question was primarily one of fact to be determined on the 
evidence as to the nature of the premises, the availability of other 
more suitable accommodation for the reception of luggage and 
the existence or absence of any invitation so to use it. On that, 
the garage was easily accessible, there was no convenient place 
within the inn itself, and the notices negatived any implied 
invitation. Accordingly, the garage space was not to be regarded 
as part of the hospitium so far as luggage was concerned, and the 
plaintiff’s claim failed. The defendant could also rely on the 
contention, illustrated in Shacklock v. Ethorpe, Ltd. (1939), 
55 T.L.R. 895, that the loss of the luggage was due to the 
plaintiff’s own carelessness in leaving the luggage in the boot ; 
it was common knowledge that the lock on a boot was no security 
against a determined thief. 


SOLICITORS’ 


JOURNAL August 14, 1954 


Judgment for the defendant. 
APPEARANCES: E. ]. Branson (W. W. Box 
(S. Smith with him) (L. Bingham & Co.) 
{Reported by F. R. Dyuonp, Esq , Barrister at-Law] 


& Co.) ; 


S. Chapman 


{1 W.L.R. 1100 


TRADE DISPUTE: INDUSTRIAL DISPUTES TRIBUNAL: 
JURISDICTION: TRUSTEE SAVINGS BANK: 
““ UNDERTAKING ” 
Industrial Disputes Tribunal; ex parte East Anglian 
Trustee Savings Bank 


=. 


Lord Goddard, C.J., Cassels and Slade, JJ. 20th July, 1954 


Application for an order of prohibition. 

A wage dispute between a trustee savings bank certified under 
the Trustee Savings Banks Act, 1863, and members of the National 
Union of Bank Employees employed by the bank was referred by 
the Minister of Labour to the Industrial Disputes Tribunal under 
art. 8 of the Industrial Disputes Order, 1951. The bank applied 
to the court for an order prohibiting the tribunal and the members 
of the union in their employ from further proceeding in the 
settlement of the dispute on the grounds that the tribunal had no 
jurisdiction in respect of the reference or dispute because the 
jurisdiction conferred on it by reg. 5844 of the Defence (General) 
Regulations, 1939, and the Industrial Disputes Order, 1951, 
extended only to disputes in a trade or industry as defined in the 
regulation and order, and not in a business of the kind carried on 
by the bank. 

LORD GODDARD, C.J., said that even if the business carried on 
by the savings bank was on a different footing from that carried 
on by an ordinary bank, which was a trade, there could be no 
doubt that the savings bank carried on an “ undertaking ' 
within the meaning of art. 1 of the Order of 1951, and as there was 
admittedly a dispute in the sense that the bank clerks, or their 
trade union on their behalf, were claiming that they should have 
an increase in wages, there was no doubt that there was a dispute 
in a trade or industry or undertaking, and therefore the Minister 
could refer the matter to the tribunal. 

CassELs and SLADE, JJ., agreed. 

APPEARANCES: F. W. Beney, Q.C., and Neville Faulks (Butt 
and Bowyer, for Daynes, Keefe & Co., Norwich); Sir Reginald 
Manningham-Buller, QO.C., S.-G., and W. Gumbel (Soltcito: 
Ministry of Labour and Nationai Service); Petey Pain (Blatchfords 

{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1093 


Application dismissed. 


COSTS: INDUSTRIAL DISPUTES TRIBUNAL : 
APPEARANCES BY UNION AND MINISTER 


R. v. Industrial Disputes Tribunal ; ex parte American Express 
Co., Inc. 


Lord Goddard, C.J., Cassels and Slade, JJ. 22nd July, 1954 

On the refusal of an application for an order of prohibition to 
prohibit the Industrial Disputes Tribunal from entertaining a 
reference by the National Union of Bank Employees of a dispute 
between the applicants, the American Express Co., Inc., and their 
employees, counsel for the Minister of Labour and National 
Service and counsel for the union both asked for their costs. 

Lorp Gopparp, C.J., said that both parties might have 
their costs, but said that the court did not like having to give 
two sets of costs in these cases. If the Minister was satisfied 
that the trade union was going to be represented and argue the 
case, then he ought not to, be represented and vice versa. The 
opinion of the court was that, in future, in such matters they 
would not grant more than one set of costs. The Minister 
might in some cases wish to be represented, even if only as 
amicus curiae, but the court ought not, as a rule, to make 
employers pay two sets of costs. In the present case, as there 
had been no special directions, and both the Minister and the 
union were properly served because it was sought to prevent 
them from continuing, they would have their costs, but such an 
order ought not to be made in the future. It was not necessary 
for parties to appear because they were served. Both the 
Minister and the union ought to be served, but as a general rule 
they might be able to settle which of them should appear by 
counsel. It was very seldom that it was necessary to hear 
counsel for both the Minister and the union. 

APPEARANCES: D. Renton, O.C. (Stafford Clark & Co.) ; 
W. Gumbel (Solicitor, Ministry of Labour) ; P. Pain (Blatchfords). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1118 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: JUSTICES: DISMISSAL OF CASE 
AFTER COMPLAINANT’S EVIDENCE 


Ramsden v. Ramsden 
23rd June, 1954 


Appeal by a wife from the dismissal by the Manchester County 
Justices sitting at Strangeways, Salford Hundred, on 20th 
January, 1954, of her complaint of persistent cruelty. 


Lord Merriman, P., and Davies, J. 


The parties were married in August, 1953, when the wife was 
eighteen and the husband twenty. The wife left the husband in 
November, 1953. The wife and her mother gave evidence in 
support of the complaint, and the justices then stopped the 
case without calling on the other side. They stated in their 
reasons that the wife’s main complaint was about alleged 
excessive sexual demands, and said that her evidence on that 
point did not satisfy them that the husband’s conduct had been 
unreasonable ; and they concluded: ‘‘ With regard to acts of 
physical cruelty, though these may have taken place we do 
not consider they were of sufficient persistence or of sufficient 
seriousness to cause any serious consequences to the com- 
plainant’s health, or to cause danger to life or limb. ... We 
further are of opinion that, having regard to the short duration 
of the marriage, the youth of the parties . . . and the lack of 
substance in the allegations, the complainant has failed to make 
out her case.”’ 


Lorp MERRIMAN, P., said that the course taken by the justices 
might involve either a ruling by them that, taking the evidence 
at its face value, nothing had been shown which could, in law, 
amount to persistent cruelty, or that they heard the evidence 
put forward by the wife in support of allegations of persistent 
cruelty, and did not think there was any substance in it. It was 














clear from the statement of the reasons that it was the latter 
course which they took. They were not purporting to rule 
as a matter of law that the matters of which complaint was made 
could not, if established, amount to persistent cruelty, but were 
saying, literally and impliedly, throughout the whole of their 
reasons: ‘‘ We think that this case lacks substance, and do 
not want to hear any more of it.’”’ Although they were fully 
entitled to take this course, it was usually wiser in these matri- 
monial cases to hear both sides before coming to a decided 
conclusion, so as to avoid a subsequent contention that they had 
ruled as a matter of law that there had been no case to answer. 
They had, however, a perfect right if they thought fit to say that 
they did not want to hear any more, and it would be quite 
wrong to lay down any rule to the contrary of that proposition. 
That was what the justices had done in the present case, and 
there was no reason whatever why they should not have come to 
that conclusion. 


SURVEY OF 


STATUTORY INSTRUMENTS 


Act of Sederunt (Sheriff Court Procedure Amendment), 1954. 
(S.I. 1954 No. 994 (S. 99).) 


Agricultural Goods and Services (Scotland) Scheme, 1954. 
(S.I. 1954 No. 1015 (S. 101).) 
Agriculture Act (Part I) Extension of Period Order, 1954. (5.1. 


1954 No. 1056.) 

Brighton Corporation Water Order, 1954. (5.1. 1954 No. 993.) 
County of Durham (Electoral Divisions) (No. 2) Order, 1954. 

(S.I. 1954 No. 1016.) 

Hollow-ware Wages Council (Great Britain) Wages Regulation 

Order, 1954. (S.I. 1954 No. 1011.) 6d. 

Housing Repairs (Increase of Rent) Regulations, 1954. 

1954 No. 1036.) 11d. 

See anie, p. 553. 

Housing Repairs and Rents (Rent Tribunal) Regulations, 1954. 

(S.I. 1954 No. 1046.) 

These regulations contain provisions regulating the proceedings 
before rent tribunals under ss. 24 (3) (b) and 40 (2) (b) of the 
Housing Repairs and Rents Act, 1954. 

Iron and Steel Board Scheme for Provision of 'unds Confirmation 

Order, 1954. (S.I. 1954 No. 1012.) 

Legal Aid (Chancery Court of the County Palatine of Lancaster) 

Regulations, 1954. (5.1. 1954 No. 1013.) 


(S.I. 
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Daviess, J., concurred. Appeal dismissed. 

APPEARANCES: W. F. N. Perry (Taylor, Jelf & Co., for Frank 
Douglas, Manchester); J. D. F. Moylan (Vizard, Oldham, 
Crowder & Cash, for Alan Ashcroft, Eccles). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 1105 


COURT OF CRIMINAL APPEAL 
CONSTRUCTIVE HOUSEBREAKING: PROCEDURE WHEN 
UNDEFENDED PRISONER PLEADS GUILTY TO SEPARATE 

COUNTS 
R. v. Boyle 


Lord Goddard, C.J., Cassels and Slade, JJ. 19th July, 1954 

Appeal against conviction. 

The occupant of a dwelling-house admitted the appellant, 
who falsely represented himself as an employee from the British 
Broadcasting Corporation sent to examine her radio set. While 
in the house the appellant stole a handbag, subsequently forged 
a cheque contained therein, and used it to obtain a motor car. 
He was indicted for housebreaking, forging the cheque, uttering 
it and fraudulently obtaining property by means thereof. At 
the trial the appellant pleaded guilty to the indictment, which 
was read to him as a whole, and was sentenced to four years’ 
imprisonment. On appeal, by leave of the court, against his 
conviction for housebreaking, the appellant contended that he 
could not, on the evidence, have been convicted of housebreaking, 
and ought not, therefore, to have been asked to plead to that 
offence. 

Lorp Gopparp, C.J., said that in the opinion of the court the 
method by which the appellant entered the house amounted to 
housebreaking ; the law was well stated in Archbold, 33rd ed., 
at p. 669: ‘ A constructive breaking is where the offender, with 
intent to commit a felony, obtains admission by some artifice, 
trick, or threat, for the purpose of effecting it.”’ If a gas or 
electricity employee entered a house for a proper purpose, and 
then stole, it would be larceny in a dwelling-house ; but in the 
present case entry was gained by a trick, and the conviction was 
right. The court, however, wished to express a view on a 
practice which had long obtained at the Central Criminal Court, 
and possibly at certain sessions, namely, when the prisoner was 
undefended, to put the whole of an indictment containing more 
than one count to him at once, and ask him to plead after it had 
been read. The right practice was to put each count to the 
prisoner separately, and to ask him to plead to it separately ; 
that applied not only to counts of a different nature, but to 
alternative counts also. Appeal dismissed. 

APPEARANCES: E. Garth Moore (Registrar, Court of Criminal 
Appeal); V. Durand (Solicitor, Metropolitan Police). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


THE WEEK 


These regulations provide for the same rates of remuneration 
for barristers and solicitors giving legal aid in Lancaster County 
Palatine Court proceedings as are provided for in legally aided 
proceedings in the Supreme Court. 

Local Education Authorities (Recoupment) Amending Regultions, 

1954. (S.I. 1954 No. 991.) 

Matrimonial Causes (Amendment) (No. 2) 

1954 No. 1026 (L. 8).) 

These rules add Stockton-on-Tees to the list of divorce towns 
and make it clear that a party who wishes to resist a claim for 
costs or damages by making allegations against the party claiming 
them must file an answer. 


[3 W.L.R. 364 


Rules, 1954. (S.I1. 


Mineral Oil in Food (Amendment) Order, 1954. (S.I. 1954 
No. 1044.) 

Petty Sessional Divisions (Durham) Order, 1954. (S.I. 1954 
No. 1017.) 8d. 

Raw Cotton Commission (Dissolution) Order, 1954. (S.I. 1954 


No. 1023.) 6d. 

Remuneration of Teachers (Further Education) Order, 1954. 
(S.I. 1954 No. 1009.) 

Rent Restrictions Regulations, 1954. 
See ante, p. 553. 

Rules of the Supreme Court (No. 2), 1954. 
(L. 9).) See ante, p. 545. 


(S.I. 1954 No. 1035.) 6d. 


(S.1. 1954 No. 1027 
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Rules of the Supreme Court (Trinity Master’s Fees), 1954. 

(S.I. 1954 No. 1025 (L. 7).) 

These rules increase the fees payable to the Elder Brethren of 
Trinity House when acting as assessors to the Admiralty Court. 
Stopping up of Highways (Birmingham) (No. 2) Order, 1954. 

(S.I. 1954 No. 988.) 

Stopping up of Highways (Gloucestershire) (No. 4) Order, 1954. 

(S.I. 1954 No. 997.) 

Stopping up of Highways (Hertfordshire) (No. 2) Order, 1954. 

(S.I. 1954 No. 1020.) 

Stopping up of Highways (Kent) (No. 6) Order, 1954. (S.I. 

1954 No. 998. 
Stopping up of Highways (Kingston-upon-Hull) (No. 1) Order, 

1954. (S.I. 1954 No. 999.) 

Stopping up of Highways (Lincoln) (No. 1) Order, 1954. (S.I. 

1954 No. 1000.) 

Stopping up of Highways (London) (No. 34) Order, 1954. (S.I. 

1954 No. 995.) 

Stopping up of Highways (London) (No. 35) Order, 1954. (S.1I. 

1954 No. 996.) 


~ 


POINTS IN 


Rent Restriction—POSSESSION AGAINST SUB-TENANT OF PART 


AGREEMENT FOR TENANCY AT NOMINAL RENT 


Q. A is the owner of a dwelling-house which was let unfurnished 
on a weekly tenancy to B in 1940. B committed nuisances on 
the property and wilfully damaged it. B has now been persuaded 
to vacate. C is now in occupation of the property, claiming to 
have been a sub-tenant (unfurnished) of B of part of the dwelling- 
house. A was aware that B had other persons in the house during 
his tenancy but did not know their status, i.e., whether lodgers 
or sub-tenants of furnished or unfurnished rooms. A_ never 
expressly consented to B sub-letting. C now refuses to leave, 
as he states that he can only obtain accommodation from the 
local authority when a court order is made. The house is in a 
bad state and A wishes to sell the house to a purchaser who will 
pull it down, rebuild and grant A a lease of the new building. 
A has refused to accept any rent from C since B vacated. Whatare 
the most favourable grounds on which A could take action against 
C? It would appear that if A cannot discharge the onus of 
proving that the sub-letting was unlawful he may not succeed. 
If A has not a good case at the moment against C, presumably A 
and C could enter into an agreement for a tenancy at a nominal 
rent below two-thirds of the rateable value for a short period. 
Subsequently A could then take proceedings against C, who would 
not be protected by the Rent Acts. Would there be any objection 
to this if C was willing to enter into such an agreement ? 


A. A is indeed in a worse position than he would be in if B 
had sublet the whole house, and if C is in fact sub-tenant of part 
—investigations should be made with a view to ascertaining 
whether he shared any vital accommodation, had a rent book, 
etc.—the facts do not show any ground for possession. The 
suggested letting at a rent below two-thirds of the rateable value 
does not appear to us to be likely to achieve its object ; one is 
dealing, ex hypothesi, with a statutory tenant and the difficulty 
of destroying a_ statutory tenancy has been _ repeatedly 
demonstrated (see 97 So. J. 708, 736). The nearest case in 
point would be Foster v. Robinson {1951} 1 K.B. 149 (C.A.), 
in which the tenant who exchanged his tenancy for a licence was 
an old servant of the landlord, and he stood to and was meant 
to stand to gain by the substitution agreed to. In our opinion, 
if C accepted the suggested low-rent tenancy there would be 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ’’\ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
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They should be brief, typewritten in duplicate, and 
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envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 











THE SOLICITORS’ 


JOURNAL August 14, 1954 


Stopping up of Highways (Middlesex) (No. 2) Order, 1954. (S.I. 


1954 No. 1001.) 


Stopping up of Highways (Plymouth) (No. 4) Order, 1954. 


(S.I. 1954 No. 1002.) 


Stopping up of Highways (Plymouth) (No. 5) Order, 1954. 


(S.I. 1954 No. 1004.) 


Stopping up of Highways (Swansea) (No. 1) Order, 1954. (5.1. 


1954 No. 1003.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 3) 
Order, 1954. (S.I. 1954 No. 1021.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 4) 
Order, 1954. (S.I. 1954 No. 1006.) 

Stopping up of Highways (Worcestershire) (No. 5) Order, 1954. 
(S.I. 1954 No. 1005.) 

White Fish Subsidy (United 
1954 No. 1024.) 6d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


PRACTICE 


nothing to prevent him from asserting that the statutory tenancy 
to which, if he was indeed a sub-tenant, he became entitled on the 
determination of B’s tenancy, still existed. 


Kingdom) Scheme, 1954. (SI. 


Husband and Wife—WHETHER ISSUE BY WIFE OF SUMMONS 
FOR CRUELTY JUSTIFIES HUSBAND IN LEAVING HER 

Q. Mrs. A, who is still co-habiting with her husband, Mr. 4, 
issues a summons for a separation order against him on the grounds 
of persistent cruelty. Mr. A strongly denies that he has been 
cruel to his wife, and feels that he cannot continue living with his 
wife while the hearing of the summons is pending. He therefore 
leaves the matrimonial home. Subsequently Mrs. A issues a 
further summons on the grounds of desertion. Is the fact that 
Mrs. A has issued the first summons a sufficient cause to justify 
Mr. A leaving the matrimonial home ? 

A. For a husband to justify leaving his wife he must have a 
just and reasonable cause which is “‘ grave and weighty.’’ We 
do not consider that the issue of a summons by a wife for cruelty 
is a just and reasonable cause for his leaving her, as she is only 
following the proper course in going to the courts for a remedy 
against him. In Russell v. Russell {1895} P. 315, however, 
it was held that bringing and persisting in a false charge against 
the husband of sodomy with a third person was a “ reasonable 
cause.’’ In the case of Mr. and Mrs. 4, if she has deliberately 
brought a false and grave charge of cruelty against him, he might 
have a defence to a desertion charge on the authority of Russell 
v. Russell. If it is felt that there is something in this suggestion, 
we recommend that the magistrates be asked to try the cruelty 
charge first and separately from the desertion one. If they find 
that the wife has deliberately brought a false charge of cruelty 
against Mr. A, then this, coupled with other evidence of her 
conduct in persisting in such a charge, or other unpleasant 
conduct, might be a defence. 


AGAINST AIRMAN—RECOVERY OF BIRTH 


EXPENSES AND COsTsS 


Affiliation—OrDER 


Q. An affiliation order was made against a leading aircraftman 
in the Royal Air Force. An order was made against him for 
payments at the rate of £1 per week until the child reaches the 
age of sixteen, together with a sum of {21 15s. 2d. in respect of 
birth expenses and witness and advocate’s fees. By virtue of 
the provision of s. 145 (2) of the Army Act, provision is made for 
payments to be deducted from the pay of the serviceman con- 
cerned upon a copy of the order being forwarded by the clerk to 
the justices. This has, in fact, been done, and weekly payments 
are being made in accordance with those provisions. However, 


there appears to be no provision whereby the birth expenses, 
etc., can be deducted from the serviceman’s pay, and the 
commanding officer of the airman concerned has informed the 
local clerk to the justices that he is not empowered to make 
deductions in respect of the order for birth expenses, etc. Our 
construction of the relevant section of the Army Act seems to 
Is there any method, either statutory or otherwise, 


confirm this. 
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by which this sum can be recovered from the airman? We 
have, of course, considered the question of execution, but here 
again another difficulty arises in view of the provisions of 
s. 145 (1). 

A. By s. 145 (2) of the Air Force Act, where an affiliation order 
is made against an airman and is sent to the proper officer, there 
shall be deducted from the airman’s pay and ‘“‘ appropriated in 
liquidation of the sum adjudged to be paid by such order or decree 
including any sum paid on account of (conduct money)) ir 
such portion of his pay as the appropriate officer in his discretion 
from time to time thinks fit, so long as a leading aircraftman is 
left not less than one-quarter of his pay. Our correspondent 
takes the view that this means that only the weekly amount 
ordered for the child’s maintenance may be deducted from the 
airman’s pay, and there is support for that view in that the 
draftsman of the Act considered it necessary expressly to show that 
conduct money is recoverable under s. 145 (2). Further, the Naval 
Forces (Enforcement of Maintenance Liabilities) Act, 1947, s. 1 (1), 
expressly makes costs recoverable, which suggests, to some extent, 
that costs would not otherwise be recoverable, for the statutory 
provisions relating to the three Services are much the same 
otherwise. 

The words “sum adjudged to be paid by such order’’ are 
quite wide, however, and the Bastardy Laws Amendment Act, 
1872, s. 4, expressly allows both birth expenses and costs to be 
awarded against the father. It is true that in PR. v. Warwickshire 
Justices (1856), 25 L.J.M.C. 119, Crompton, J., did say that the 
“sum adjudged ’”’ to be paid on a conviction did not include 
costs. We feel, nevertheless, that, even if this decision does 
apply to costs on an affiliation order, it does not necessarily apply 
to the birth expenses, and we suggest that the commanding 
officer be invited to take the view that s. 145 (2) does enable 
both the birth expenses and the costs to be deducted. If he 
adheres to his refusal to pay, we suggest then that higher authority 
be invited to consider the matter and, if necessary, an approach 
to a Member of Parliament be made. Should the Air Ministry 
adhere to the refusal to pay, nothing can be done, so far as 
s. 145 (2) is concerned, since the deductions are at their discretion 
anyhow. Distress can issue against the father’s personal 
property, not being of the nature indicated in s. 145 (1), but 
presumably this method is unlikely to produce payment. While 
he remains in the R.A.F. no process of law is available to recover 
the outstanding amount. When he leaves the R.A.F. he is in 
the same position as any other civilian, and no time-limit applies 
(Magistrates’ Courts Act, 1952, s. 74 (2)); the Air Force Act, 
s. 145 (4), however, will give him certain protection, as the word 
“arrears,” according to the Concise Oxford Dictionary, means 
‘outstanding debts.”’ 

The history of the exemption of servicemen from process is 
reviewed in Boon v. Boon [1952) P. 114; 96 Sov. J. 231. 


Company Law—-TENANT FARMER—FORMATION OF PRIVATE 
LimireED COMPANY TO TAKE OVER BUSINESS 

Q. A is a large tenant farmer who is promoting the formation 
of a private limited company for the purpose of taking over his 
farming business. It is not A’s intention to transfer his various 
tenancies to the company but to hold them on trust for the 
company, which will take over all his other farming assets, 
most of which will pass by delivery. A will acquire most of the 
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shares in the company and will become a permanent director 
invested with wide powers. The company will require financial 
assistance from the bank, who have signified their willingness to 
grant accommodation. On account of the additional stamp duty 
and expense involved A would like to avoid a formal vending 
agreement and to carry through the transfer of the business 
assets by means of cash transactions. Is there any risk that the 
acquisition of the business and issue of shares for cash by means of 
passing cheques might be held not to constitute a bona fide 
transaction ? If not, are there any other risks which would, 
in your view, make the device objectionable ? 

A. (1) It has to be remembered that not only 4 but others 
will be beneficially interested in the shares of the company. 
The interests of the third parties have to be considered. 

(2) A title to real property depending on a declaration of trust 
not evidenced by writing cannot be regarded as satisfactory. The 
absence of writing, notwithstanding ss. 40 and 53 of the Law of 
Property Act, 1925, is not, of course, fatal, but undoubtedly 
difficulties can arise. 

(3) We feel that the tenancies should be assigned to the 
company. Sooner or later the title will otherwise have to be 
put in order, and at that stage liability to stamp duty will arise 
on the document(s) executed for the purpose. If, of course, all 
the tenancies are short tenancies, assignment does not matter so 
much, but, of course, short tenancies at rack rents could 
presumably be transferred for a nominal consideration. 


(4) We wonder whether the point in fact is as to whether an 
assignment of goodwill is necessary and, if not, then whether the 
vending agreement can be omitted, since this itself would, unless 
an assignment of goodwill is executed and stamped, attract 
ad valorem stamp duty (inter alia) on the consideration repre 
senting goodwill. In this type of case we would not be much 
concerned that no express assignment of goodwill was taken. 

(5) We see no objection to the passing of cheques as suggested. 

(6) So long as the other shareholders are quite happy about the 
position we suggest (i) a written agreement for the sale of the 
tenancies and farming assets, and (ii) a resolution of the directors 
of the company recording their approval to the payment of a 
stated additional sum by way of goodwill. On this basis stamp 
duty would be payable on the consideration representing the 
tenancies and fixtures but not on that representing goodwill. 

(7) Since we feel that the tenancies should be assigned we have 
not considered possible difficulties which might otherwise arise 
under the Agricultural Holdings Acts. In the same way it has 
not been necessary to point gut that the bank might not be happy 
about the proposals, if, as is common, they want title deeds 
deposited. 

(8) A, naturally, does not consider the possibility of his death 
within the near future. The other shareholders ought to bear it 
in mind ; A’s death could cause a lot of difficulty. 

(9) It is presumably appreciated by A that on his death (i) his 
shares (if he holds 50 per cent.) will be valued on an assets basis 
(Finance Act, 1940, s. 55), and (ii) agricultural relief is not 
admissible (the Finance Act, 1954, amends this _ position) 
Furthermore, the company will come within s. 245 et ‘seq. of 
the Income Tax Act, 1952. 


NOTES AND NEWS 


Honours and Appointments 

The Queen has been pleased to appoint Mr. AYLMER JOHN 
NorEL PATERSON to be Registrar of the Privy Council, under the 
provisions of the Judicial Committee Act, 1533. 

The Queen has been pleased to appoint Mr. GRAHAM ROGERs, 
T.D., to be Recorder of the City of Liverpool with effect from 
5th August. 

Mr. Epwin TWENTYMAN, assistant solicitor to Huddersfield 
Corporation for the past two years, is to take up a similar appoint- 
ment at Barrow-in-Furness. 


Miscellaneous 
At The Law Society’s Intermediate Examination held on 
Ist and 2nd July, two candidates gave notice for the whole 


examination, both of whom passed the law portion only. Of 
179 candidates who gave notice for the law portion only, 119 


passed, of whom C. N. Arnold, D. Gellhorn, C. R. Harris, H. J. W. 
Jones, J. L. Lefevre, A. A. Moscovitch, G. B. Phoenix and 
E. Steventon were placed in the first class. Of 376 candidates 
who gave notice for the trust accounts and book-keeping portion 
only, 233 passed. 

At The Law Society’s Preliminary Examination held on 
5th, 6th, 7th and 8th July, twelve candidates out of fifty-nine 
were successful. 

DEVELOPMENT PLANS 
City AND COUNTY OF THE City OF EXETER DEVELOPMENT PLAN 

On 16th July, 1954, the Minister of Housing and Local Govern- 
ment approved (with modifications) the above development plan. 
A certified copy of the plan as approved by the Minister has been 
deposited at the office of the City Planning Officer, No. 21, 
Southernhay West, Exeter. The copy of the plan so deposited 
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will be open for inspection free of charge by all persons interested 
at the place mentioned above between the hours of 10 a.m. 
and 12 noon and 3 p.m. and 5 p.m. from Mondays to Fridays, 
and 10 a.m. to 12 noon on Saturdays. The plan became 
operative as from 3rd August, 1954, but if any person aggrieved 
by the plan desires to question the validity thereof or any 
provision contained therein on the ground that it is not within 
the powers of the Town and Country Planning Act, 1947, or on 
the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
approval of the plan, he may, within six weeks from 
3rd August, 1954, make application to the High Court. 


CouNtTy BOROUGH OF CROYDON DEVELOPMENT PLAN 


On 19th June, 1954, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the Borough Engineer’s Depart- 
ment, Town Hall, Croydon, and will be open for inspection free 
of charge by all persons interested between the hours of 8.45 a.m. 
and 5.15 p.m. on Mondays to Fridays, and 8.45 a.m. and 12.15 p.m. 
on Saturdays. The plan becomes operative as from 30th July, 
1954, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of the 
Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within six 
weeks from 30th July, 1954, make application to the High Court. 


GRIMSBY DEVELOPMENT PLAN 

The Minister of Housing and Local Government has approved 
(with modifications) the development plan for the County Borough 
of Grimsby. The plan, as approved, will be deposited in the 


Municipal Offices for inspection by the public. 


IPSWICH DEVELOPMENT PLAN 

The Minister of Housing and Local Government has approved 
(with modifications) the development plan for the County 
Borough of Ipswich. The plan, as approved, will be deposited 


in the Town Hall for inspection by the public. 


IsLE OF WIGHT DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
(with modifications) the development plan for the County of the 
Isle of Wight. The plan, as approved, will be deposited in the 
County Hall, Newport, for inspection by the public. 


DISTRIBUTION OF HUNGARIAN 
ASSETS 

The Administrator of Hungarian Property has now received 
directions from Her Majesty’s Treasury to use the money realised 
by the sale of Hungarian property in the United Kingdom in 
making payments to persons and firms who possess certain 
qualifications and whose claims against the Hungarian Govern- 
ment or Hungarian nationals are established as of one of the types 
specified in the Treasury Direction issued on 6th August. Persons 
who wish to be supplied with a claim form to establish a claim 
under these directions should apply forthwith to the Administrator 
of Hungarian Property, Branch Y, Lacon House, Theobalds 
Road, W.C.1. <A special notification, dated 27th July, has been 
circulated to persons who have already registered particulars of 
indebtedness due from Hungary under the facilities provided 
by the Board of Trade during and since the war, but if no such 
notification has yet been received by any person who has so 
registered, and he wishes to receive a claim form, he also should 
apply forthwith to the Administrator. A_ registration of 
indebtedness does not constitute a claim in the distribution, 
which must be made on a prescribed claim form. The Admini- 
strator will not be able to accept a claim form which is received 
after 28th February, 1955. 
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Wills and Bequests 


Mr. J. W. A. solicitor, of Manchester, left £44,547 


£38,809 net). 


Earle, 


Mr. M. Merry, solicitor, of Spalding, left £53,391 (£53,246 net). 


OBITUARY 


Ma. J. A. TZ. 

Jonas Albert Thomas Good, retired solicitor, of Lincoln’s 

Inn Fields, W.C.2, Greenwich, $.F.10, and Princes Risborough, 
died on 2nd August. He was admitted in 1899. 


GOOD 


Mr. H. A. PHILLIPS 
Mr. Horatio A. Phillips, solicitor, of Cardiff and Rhondda Valley, 
died on 23rd July, aged 78. He was a former member of the 
Rhondda Urban Council and was a founder-member and past 
president of the Pontypridd and Rhondda Law Society. He had 
been in practice at Ferndale since 1904. 
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